Scnfcy 19y World Ms (iscnons Ctedice

- AL

LUMMI INDIAN BUSINE 298SG00747 (G)

DEPARTMENT:

EXT.

LTRRIINE

2616 KWINA RD. e BELLINGHAM, WASHINGTON Yozeo-gzgo = (ZUE)W‘B’TB‘U’_—'—— -,

March 22, 1989

Raynette Finkbonner
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Bellingham, WA 98226

RE: Constitution Committee 1988 Revision

Dear Raynette: -

Attached is a copy of the September 1988 revision of the Tribal
Constitution proposed by the Constitution Committee. There are two seits of
notes in the margins. One set was on the document when I received it; the
cther set was placed there in the course of my review. I do not intend for
this memo to be a detailed review of the proposed revision. Rather, I am
going to attempt to hit some of the highlights and indicate some of the
problems I see with it. The document is scme 28 pages long.

Article I — Territory. This Article attempts to expand upon the current
language but does not take into account off reservation jurisdiction in
domestic relations and child welfare areas. 1 am also concerned about the
last clause which indicates that Treaty hunting, fishing and gathering rights
"shall not be abridged or restricted im any mammer.® Presumably that could
apply to Tribal restriction as well as restriction by the State and Federal
government. If the intention is to preclude Tribal regulation of hunting,
fishing and gathering rights, that clause should be deleted, in my opinion.
If the purpose is to minimize the effective State or Federal regulation to

maximize Tribal power, the c¢lause should be rewritten.

Article IT -~ Hembership. This section retains BIA approval over
membership ordinances and seems to add new categories of members who don't
have full tribal rights. I'm not sure what the motivation behind this is. It
seems to add a layer of complication that we may not need.

Mere fundamentally, Sectiocn (1) changes the existing enrollment
provisions., It does not address what I consider to be the major problem: the
necessity for continuous enrollment throughout the generations. You will
recall that the present Constitution requires .a prospective member to be the
child of a current member rather than merely descending from members of Tribe.
I don't think the revision addresses that problem.

Article IITI - Gemeral Councll. This article generally contemplates an
increased role of the General Council in tribal government but does not
clearly indicate what that role is. Subsection (c¢), Powers of the General
Council, talks in general terms about certain- aspects of the powers.
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Paragraphs 5 and 6 refer to reserved powers and the creation of a tribal
judiciary by the General Council, not by the tribal council. Alsc, the
reference to Article VII in the sentence referripg to the tribal judiciary
seems to be misplaced because Article VII deals with referenda and initiatives
rather than with the judiciary itself. Article XII deals with judiciary.

The reference to reserved- powers poses a fundamental question for
constitutional revision. As indicated in my earlier memorandum, there are twa
basic types of constitutional organizations. Under one form, the government
exercises all the inherent power of a sovereign eXcept as expressly limited by

the constitution. The second type exercises only those powers expressly
granted and reserves all other power to the electorate. The 1988 draft falls
in the second category. 1 gquestion whether that is in the best interest of

the Tribe, but that is a decision the Tribe will have to make.

Article 1V - Governing Bedy. This Article reduces the size of the
council from 1l to 7 and limits the number of terms tc four three year terms.
I am net personally convinced these are needed changes but that is not my
decision. The article also makes some detail changes but nothing particularly
revolutionary.

Article V - Vacancy, Removal and Recall. These are all areas that are
properly addressed by a constitution. I have some questions about the
mechanisms chosen and whether they would actually be workable.

Article VI - Powers and Responsibility of the Business Council. This is
really the heart of the Constituticn. It contemplates a limited form of
government in which the general council holds all tribal powers and delegates
them to the business council. ©On the other hand, grants of authority to the
business council in the constitution itself are guite broad. For example, the
first listed power is "To uphold the Treaty of Poimt Elliot of 1855." This
appears to be an extremely broad grant. Very few things the Tribal Council
does could not be justified under such a provision. |

On the other hand, number 2, which refers to a tribal management plan
approved by the general council, is quite wague. The general council is given
the power to approve such a plan, but it is unclear on what the process would
cover, Is it merely the administration of tribal programs or tribal offices,
or is it the entire exercise of jurisdiction by the Tribe?

In this memo I will not make specific comments on several of the
enumerated powers, but I would like to focus on number 13 which refers to the
establishment of an independent tribal judiciary. i If the intention is teo
actually create an independent judiciary it would probably be preferable to
accomplish that in the comstitution rather than giving the tribal council the
authority to do it.(see Article XIX) The tribal council can 2bolish what the
tribal council can create. Whether it is a good idea to have an independent
judiciary is something that should be thoroughly debated.
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Subparagraph 19 allows LIBC to take "such other actions comsistent with
the Lummi constitution as may be neceasary for the governance of the Lummi
Tribe." This is comparable to the "necessary and proper" clause of the U.S.
constitution, which has been interpreted very broadly. If there really is an
intention to limit LIBC powers, this subsection should be rewritten to refer
to "powers necegsary to carry out other powers delegated to the LIBC."
Otherwise, this clause could effectively eliminate most restrictions of LIBC
authority. -

Subsection (c) "reserved powers' also contemplates the existence of law
making authority in the general council that does not seem to presently exist.
If the General Council jis tec pass ordinances, the mechanism should be spelled
out, at least in general. The "wveto" mechanism also must be addressed.

Article VII ~ Referendum and Initiative. There is nothing particularly
unusual about Article VII, although some detail work would need to be done on
it if referendum and initiative provisions are to be included in the £inal
version.

Article VIIY. The Bill of Rights section is essentially the federal
civil rights statute. It exists and binds the Tribe whether it is included in
the constitution or not. However, the tribal courts might construe the tribal
provisions more strictly than the federal courts and thereby impose greater
responsibility on the tribe than the federal court would. That can be seen as
an advantage or a disadvantage, depending on your poaint of view. If the
tribal courts were less restrictive tham the federal courts, the tribe would
still be bound by the federal interpretation.

Article IX creates a new entity or group of pecple called the "keepers of
the Lummi traditions and customs." It sounds like a good idea, although I'm
not exactly sure what role it would play in relation te the LIBC and General
Council.

Article X is basically a by-law provision setting out the dutiles of the
officers of the business council. One major change is the provision for a
federal audit in the section referring to the treasurer. Does the Tribe
really want to give authority to the federal governmeht in its comstitution?

Article XI deals with the nuts and bolts of the conducting meetings.
Generally these provisions are not included in a constltution but I suppose if
people want to include them they could be. i

The section also changes the date of the annual! electlons and moves them
closer to fishing season. I question whether that 15 a good idea.

The quorum for the general council is also se£ at 20 eligible voters
which seems low given the increased powers of.the general council under the
proposed revision.
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Article XII creates an independent tribal judiciary and =specifically
gives it the right to interpret the constitution and declare actions of the
tribal council unconstitutional. It is not clear what relief could be granted
in such a case and that should be addressed. There are important questions of
sovereign immunity that are not directly addressed. The exclusion of
jurisdiction provizion should not be included, in my opinion. I also question
whether the gqualifications for the tribal judge provisicen should be included
in the constitution. If so, I think they should be much less specific than
those presently proposed. They should deal with more general reguirements of
good judgnment, knowledge of tribal law and customs and so forth, rather than

-referring to having a twelfth grade education and minimum reading skills.

‘The remainder of the Constitution raises questioﬁs about BIA control over
tribal 1ife. My preference would be to remove those provisions but those are
choices that the Tribe can make in the proecess of evaluating the Constitution.

It is not necessary to a constitutiorn but it is important to remember
that this document will be a chance to make a lasting public statement about
tribal life. A purpose statement that emphbasizes the matters which the tribe-
considers fundamental can be a powerful teool in reinforcing community
standards, For example, you could emphasize family, tribal independence,
cultural identity and so¢ feorth. This sounds IliKke motherhaod and apple pie,
but it really can set a tone both for internal tribal polities and for dealing
with the outside world. Thus, even if a preamble has no binding effect, it is
an important aspect of any organic document.

HLJI/kk
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The Jurisdiction of the Lummi Trite shall extend to the
territorial toundaries of the Lummi Reservation, including all lands

. defined as Indian Country therein, whether ;eld in trust or not, as

established by the Treaiy of Januwary 22, 1855 (12 3tat. §27) and by the

Exacutive Oréer of Hovember 11, 1873, and ineluding WauE*?EIS rights-of -way,

tidelands, and aix space; and, to such gther lands as may te hersalter

aw, = P

Pd' adaed thersto and to the usual and zccustaned places for menmte

-

exercise their treaty hunting, fishing, and gzt

wering rights which shall
A —— e ey

m? ﬂ{.Tﬁ_ée?

. not be abridged or resiricted in 2ny maxner,. E:(j wd

ARTICLE TTI: MEMBRESEID

Section A

The memtership of the Lummi Tribe shell consist of the folilowing:

P

1., All persons of Indian blcod whose names appezr on the officizl

tase roil of the Trite as of January 1, 1942, and the succesding

- . - ; + N
generations of their natural children who possess one-quarter (L/4)

degres or more Indian blood provided thait such persons are not

4
"enralled with any cother txrite, The enrpllment of all persons

already duly enralled on the official Lummi Tribal 20ll shall net

a»rse'-’ 77

be, affectad by this Constitution.
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2. In order to exercise treaty rights such persons must possess
d,. -
o- * Lo fil 5 > - PE . T[14ndE T .
Y one—quarter {(1/4) degrse Indian tlood from a Pt, Z1liott Treaty
0.1 - -
‘-

Trike.

3. Only those members of Article II, Section A(L) shall te eligible

/.) to share in any ané 21l judzmenis negotisted by or awarded to

. b
Section A: Y

the Luami Trihe.

Section 3:

TOWET T

Py

1. The Lummi Trirte's Businsss Councii spelli have the

a
7[,&-’ [‘S
enzct ordinances subjsct to the approval of the Assistant _ g

—

Secretary of the Inlericr - Indian Affairs, governing future
—

————

memcership, atandonment of memtersnip, loss of membership,

and the correction of membership rolls subsequent _

to the ™1l of .Ja vary 1, 1sh2. : rf} k}
¢ <
ARTICLZ ITI: GENSRAL COWCIL (é" e

o
kL

The Ceneral Council shall consist of all enxolled members of
the Lummi Trite. The General Jouncil can be coavened officially for tribal
$

tusiness, as provided in this section.

The annual Deneral Jouncil meeting’shall te called by the

Shairmmn of the Business Council the fizst wesk of Septamber apd special

Page !
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meetings of the Geaneral Council shall be called by majority voce of the
Business Council or upon the request to the Business Council, in writing,
of twenty or more qualified voting mem;;rs of the tribal membership.
Public Notices of the anaual General Council_mee:iﬁg and all specizl
General Couneil meatings\shall;be posted at the Tribal Business Center and
other places frequented by Lummi tribal members and through the media at
least ten (10) calen&ar days p;ior to such m?etings. In.addition, notices
for special meecings.éfr;he_caneral Council shall state the purposes of

- H A - . 7
Lenee o Kt quegont S
the special meeting.ﬂ\lt'shall also be the duty of the Chairman to make a

e, -

raport atc the apnual Gensral Counecil meeting of the activities of the Business
Council throughout the past year and to outline proposed plams for future
economic and social betterment of the Lummi Tribe as well as on other

magters of interest and importance to the tribzl members.

Section B: Voter Qualificatcion

1. Any member of the Tribe eighteen years of age or over wno has
maintained legal residence on the Lummi Reservation or within the
boundaries of Whatcom Couaty, Washington, for at least six (6)

: 3
moniths immediately preceding any election, shall be qualified to

vote on all matters to be voted upou at the General Council meetings.

Page :
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The{fggggggg; requirements of this section shall not apply to

Yoters in elections on Constitutional amendmentcs.
All those Lummi Tribal Members eighteen (18) vears old and older
L]
shall register to vote in special elections that are administarad 0”1
- T8 slmiTiSERree

by the Assistant Secretary of the Interior - Indian Affairs.
= 2

b gv

e
W hjﬂ %7
, &

Section C: Powers of the Geperal Council

The powers of the General Council shall consist of but need not be

—— e ——

limited to the following?
————— s .

1.

Review the reports, plans, and decisicns of the Business Council at
’-"\-\_____‘_ -

the amnual meeting and special meetings of the Gemeral Coumcil,
Ve

. —
and take action thereon as reguired. Lj

Mzake recommendations by resolution to the Business Council amd
"'\___—_,_-—ﬂ——'

require Business Council reports on actions taken on recommendations

—

set forth in this resolution within specified timeframe.

{Annually) Elect an Election Beard te canvass the votes and

cértify elections to the Business Council. Create an Elscticn

Board to serve the community om 211 electiens throughout the year.
]

Vote upon_the Reczl] of members of the Business Council, as
-‘_—__—-_-_ ) N

provided in Article V, Section C, and vote on all Referendums,

Page .
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and Initiatives as provided in Arcicle VII of this Coostitution.

5. Take any acticn nécessary under the Reserved Powers contained in

Article VI, Section C of this Comstitution.
6. To create an independent tribal judiciary as provided in
Article VII of this Comstitution.

ARTICLE IV: GQVERNING BODY

Section A: Name and.ﬂembershig

The governing .body.cf the Lummi Tribe shall be & Business Council

consisting of seven (7) members who are enrolled members of the Lummi

-

Tribe elected by the qualified voters of the Tribe to represent thg Lummi
People. A Chairman, Vice-Chairwan, Secretary, and Treasurer are to be elected
from within the Busipess Council. A minimum of five (5) members wmust have
lived on the rgservation for ar least one (1) year immediately preceding

the election.

Section B: Qualification

Any eligible voter shall be qualified to serve as a member of the

Lummi business Council provided that the potential candidate has not been

$

found guilty of a felony or a misdemeaner inveolving dishonmesty within the

ﬁast year preceding the electiom by any tribal, state, or federal courc;

Page 5
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PROVIDED FURTHER, that the potential candidate has been l1iving within the
boundaries of the Lummi Reservation or Whatcom County, for at least one (1)
year immediately preceding any election; and, PROVIDED FURTHER, that a
minimum of five (5) members must be elected from rthose candidates who have
lived on the reservatiom for at_}east one (1) year immediately preceding
the election.

In addition, any po;ential candidate when announcing as a candidate
must have available iﬁ writing a statement certifying his residency and
must certify that he is aware and familiar with the Treaty of Point Elliott
of January 22, 18533, the Constituticen of the Lummi Tribe, Lummi traditions
and customs, is knowledgeable about the hunting and fishing rights cf the
Lummi Tribe, the extent and nature of the Lummi Reservation, and the
economic and social conditions of the Lummi Tribal membership.

Section C: Election of Buﬁiness Council Members

At the first annunal General Council meeting following :hgigggzgzgzﬁt:j

of this Comstitution by the Assistant Secretary of the Interior - Indian
.—ﬂ—'._-'_’_.__-___‘-'__‘—i——__

Affairs, twe (2) members shall be elected for a term of three (3} years;
%

three (3) members of the Busimess Council shall be elacted for a term of

twa {2) years; and, two (2) members shall be elected for a term of one (1)

Page
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g 1 year. Thereafrer, Business Council members shall be elected for a term of

z three (3)‘years each and may not bi-re—elected fo?mf?re than four Eullf__jgi?{
3 three-year terus.

4 - Section E: Present Business Council

5 The presant members of the Business Council shall remain in cffice

6 until their successors are qualified, elected, and installed.

7 . Secrion F: Installa;ion of Officers

8 ' All;elected membérs to the Lummi. Business Council shall be duly

9 | certified and be installed in an appropriate cere_mouy at the nexrt
10 regular meeting of the Business Council following the election certificatien.
11 Each officer and member shall take an Gath of Office administered by the

12 Lummi‘T:ibai Court Judge at & ceremony to which various county, state,

i3 federal, and tribkal dignitaries have been invited prior te assuming the

'_14 duties of office.

15 Seccion G: Oath of Office

16 ' Qath of Office: -"I, . do solemnly swear

17 that I will uphold and defend the Constitution of the Lummi Tribe and

) . ¥

18 its Treaty; that I will carry out faithfully and impartially the duties of
19 gffice to the best of my abiliry; including timely and Eai;hful attendance

Page
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to all council meetings; that I will represent, promote, and protect the
best intetests of the Lummi Trike, its Treaty, its membership, and
abide by the Code of Ethics of the Lummi Tribe."

__-___-—'_._._-l—-_l

A

ARTICLE V: VACANCY, REMOVAL, AND RECALL

Section A: Vacancy

If zny member of the Business Council shall die, resign, or

wﬁich‘?ffr ghall be aéplicable, or shall be found guilcy of a felony, or
gisdemaanor that involves dishonesty by any Indian, State, or Eederal
Court, & Vacancy of that office shall be created automatically. Thereaiter,
at its next regular or special meeting, the Business Council stall appoint
a persomn qualified under Article IV tc-fill the office until the next
aonwal or special General Council Meeting which ever shall come first, at
which time a successor shall be elected pursuant to Article IV to £ill the
office for the balance of the unexpired term, if more than three (3) months
PROVIDED FURIﬁER, that vacancies filled by appointment or election shall
not affect the number of council members required to live on the reserfation
#

pursuant to Article IV, Sectiom A.

If 2 Business Council member changes his residence from the reservaticn

Page 8
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to elsewhere within Whatcom County during his term of office, and
if such meve results in less than the number of Business Council members
r;quired to live on the resservation by Article IV, Section A, that coumcil
member's position shall automatically be de:}ared vacant and shall be filled
by a qualfied resident of the Tummi Reservation pursuant to this Section,

unless the term of office expires within three (3) months.

Section B: Removal

!“M

The Business Council shall by majority vote, imitiate the Removal

of any officer or Business Council member, or appointad tribal official

//’__—\ I
for violatcion of [Code of Ethics| enacted by the Geperal Coumcil {(dace)

provided that he shall be given a written notice of the charges against
him at least ten (10) calendar days prior to the meeting of the Business
Council, at which a quorum is presenc, to consider the charges against
him at which time he/she shall be given an opportunity to answer any and
all chargas; After the hearing, an affirmative vote of four votes ares
required to effect the Removal and declare Fhe pesicion vécant. The

decision of the Lummi Business Council shall be final. C(Any elected officér,

T | - :

@y\ﬁo Business Council member, or appointad tribal_official removead pursuant to

A
this Section shall not be eligible to hold membership of any office of the

Page 9



i0

11

12

13

L4

_f

4

-

Lummi Tribe for a period of six (6) years following Removal.

Section C! Recall

Upon receipt of a Petition calling for the Recall of any officer
or Business Council member signed at least t?enty—five percent (257) of
those voting in the last regula;“General Council meeting., the Business Council
shall call a special meeting of the General Council to wvote on the Reczll
Egtition. The Business Council shall be rquired to call an election
within three weeks upan a recelpt of a valid petition or face the charges
of Neglect of Duty after a two-thirds (2/3rds) majority vote of the eligible
voters attending the meeting, at which a!quornm 'is present, shall be
required to effect Recall.

The decision of the General Council shall be fimal. If the Recall
Petrition shall fail, them no Perition may be filed against the same officer

or member of the Business Council for at least six (6) months.

Section D: Filling Vacancy

Any vacancy shall be filled pursuant to Section A above if: (1) A
Business Council member changes his residence from the reservation to
3

elsewhere within Whatcom County during his term of office and if such

move results in less tham the number of Business Council members required

Page 1(
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to live on the Lummi Reservation by Article IV, Section &, whose positiom _
shall aut&maticaliy become vacant; (2) If the Business Council member is
Removed by action of the Business Council pursuant to Article V, Section C,
if the officer or member is Removed by Racal} by the General Council pursuant

to said Section €. However, no_vacancy needs be filled if the term of the

cffice ends within three {3) months.

i
- ' i
ARTICLE VI: ©POWERS AND RESPONSIBILITIES OF THE BUSINESS COUNCIL oY
. l [ :
. ) - < ( Y /ag
Section A: Delagzred Powers . iq ' ot
e, - . )l' {v.-‘ ‘l( !"!\
_ i
ThelLummi Business Council shzll exercise the following powers, and @
mey be delegated further powers delegated by the General Council subject
to any limitations imposed by the Comstitution of the Lummi Tribe and/or
provisions of the Federal Law:
1. To uphold the Treaty of Pr. Elliott of 1853.
\)Of.f? 7'uf}q
/K*S¥, 2. To manage a tribal management plan approved by the General Council G"'f;‘ §
Ve . the f,«,ccfi
Eu:i'r‘f

and to enact ordinances where required to implement the approved

plan.
3. To borrow mouey from the Federal Government, or other sources,
H

and direct that such funds be used enly for benaficial, productive

purposes of the Lummi Tribe.

Page 11
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4. To collect and receipt for any funds received by the Lummi Tribke,

to expend any Lummi tribal funds within the exclusive c¢ontrol of

3 the Tribe and to expend any other tribal funds as may be
b authorized pursuant to an annual tribal budget approved by the
.3 Business Council subjegct to the concurrence of the Lummi General
; ~
N 'S P%a;'@F?”fSSFCr'
8 Coumcil. /[Fow’ '
o .
7 . 5. To purchase or otherwise quire in trust or in fee, or lease, in
8 ’ the name of .the .Lummi Tribe any land or other property the Business
9 Council may deem bemeficial to the Lummi Tribe.
i g -
i T
_ 10 6. Toyjenforce ragulations contained in or authorized by approved
-1 Council resolutions, codes, and ordinamces for the protecticn of
_ iz tribal property, tribal customs, and traditiomns, fish and wildlife,
--—‘—*"—"""1 . . . - - . . -
13 and all other natural ,rescurces within the Lummi Tribe's jurisdiction.
—_—
14 7. a. To license and levy assessments or license fees on non-members
15 doing business or obtaining special privileges within the
16 reservation.. .
73
:('f/ s g,’fc
17 k. To promulgate rules and regulations governing (tribal members)
#
13 exercising special privileges or preficing from tribal resources
19 or property and to require the paymen: of assessments or license fees.

Page 1:
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8. To negociate with the federal, state, and local governments on

behalf of the Lummi Tribe.

9. To employ legal counsel, the choice of counsil, and fixing of

faes to be subject to the approval of the Assistant Secrestary of

the Interior - Indian—Affairs as long as required by federal law.
J—
ﬂ'v:,-"ﬂ7
10. To prevent the sale of tribal iiiiﬁﬂby anyiigigcy or official of

_ AN
the federal governmentjor interests in tribal lands:.without consent

of the General Council.

5:)#’.’“"'% e

11. To develop a plan for the settlement of heirship lands.
ﬂ,,//(rmw/?}l‘ s ? .

12. Ta exclude from the territory of the Lummi Tribe persons not legally
3!1
h} entltled te be presant therein by Ordinances setting forth appropriate
i
procedures for such exclusion.
13. To promulgats and enforce tribal ordinances governing the conduct of
members and non-members within the boundaries of the Lummi Reservation

to the extent permitted by law and providing for the maintenance

of law and order and the administraction of justice by establishing

&’4?/ ot Lo s én/ c’c'!.zsféfﬁf.

/45/

an independent tribal judiciary.

———

%

14. To safeguard and promote the peace, safety, and general welfare

of the people upon the Lummi Reservaciom by regulating the conduct

Page 1:
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i of trade and the use and disposition or property upon the reservation.

2 15. - To adopt procedures of the Businmess Council, subordinmate cribal

3 organizactions, and tribal officials over whow it has jurisdiction.

& - 18. To promote public health and education for the benefit of tribal

3 members, encourage Indian hapderzfts and cottage-type products,

6 Af;n assist the needy, and the conservation and utilization of mnatural .

P -
2 ‘

7 Q¢;f)<> Tesources pursuant to a management plan{approvad by/the Business

8 Council and "to provide such other services which may contribuce

9 to the overall advancement of the Lummi Tribe.
10 17. To delegate to subordinate Boards, committess, or to cooperztive
11 asscciations te which z2ll members of the Lummi Tribe are eligible
12 any of the foregoing powers reserving the right to review any actcion
13 taken by virtue of such delegatad powers, providad that amy action
14 taken by the Business Council resulting from such Review shall

. .7
'uc{t'c,:c:, (eviete o
15 ve fina. 1
16 ' ,(:?; 18. To develop a Tribal Administrative Plan including personnel manage-
o .
« J}' ) :
17 d;ngkzsw;y ment, budget and fimance, procurement, property control and
v, '_ L
18 ;H/ ‘Egéjrx acecountability and such other administrative systems necessary for
.- )*x .
19 & the proper management of the affairs of the Lummi Tribe.
“ &
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9. Tao take such other actions consistent with the Lummi Constiturion

45 may be necessary for the governance of the Lummi Tribe. -

Section B: Futurs Powers

The Lummi Business Council may exercise such future powers as may be
delegated to the Business Council by the General Council or to tha Lummi

Tribe by Federal, State and local laws or by Rules and Regulatioms of the

Assistant Secretary of the Intericr -~ Imdian Affairs.
."“-\—-__

Section C: Reserved Powers

Any rights and powars heretofore vested in the Tribe but not expressly

referred to in this Comnstitution shall not be abridged by this Article, but

may be exercised by the people of the Lummi Tribe through the enactment

of approprizte ordinances, resclutions, initiatives, vetos, petitions
by the General Council or the adoption of appropriate Constitutional
mendments.

ARTICLE VIX: REFERENDUM AND INTTIATIVES

Upon receipt of a valid Petition of at least twenty-five percent (237)
of the voting membership of tha Lummi Tribe, Article I1I, Section B-1l, or
kS

upon the request of the majority of the £ull membership of the Eusiness

Counecil, the Chairman shall call a Special Meeting of the Generazl Council
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to be held within thircy (30) days of receipt of such Perition or Request,

to consider any enacted ordinances or resclutions of the Business Council

or proposed ordinances or resolutions of the General Council; and, the wvote

of the majority of the voring membership attending the special meeting at

which a quorum is present will -decide whether the emacted or proposed ordinances

or resolutions shall thereafter be in effect, provided that twenty-five percent

KEZSZ) or more of the eligible voters shall vote im such refersndum or

initiative. Public Notices of all special mestings shall be made in

accordapce with Article III.

ARTICLE VIII: BILL OF RIGHTS

All members of the Lummi Indian Tribe shzll be accorded equal rights

pursuant to Tribal Law and the Civil Rights protections afforded by the

Indiam Ciwvil Rights Act of April 11, 1968 (82 Secat. 77 & 98). The Lummi

Tribe in exercising powers of self-govermment shall not:

1.

2.

Make or enforce any law prohibiting the free exercise of religiom,
or abridging the freedom of speech, or of the press, or the right
of the people peaceably to assemble and to petiticn for a redress

#

of grievances.

Viclace the right of the pecple to be secure in their persons,
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7.

houses, papers, and efifects against unreasonable search and seizer,
%or issue warrants, but upon probably cause,- supported by cach or
affirmation, and particulariy desecribing the place to be searched
and the person or thing te be seize?.

Subject any person for the same offense to be twice put in jeopardy.

Compel any person in any criminal case to be witnmess against himself.

Take any private property for a public use without just compensation. -

Deny to any person in a criminal proceeding the right to a speedy and

public trial, to be ipnformed to the nature and causa of the accusation,

to be informed to the nature aﬁd cause of the accusatiom, to be
confronted with the witnesses agains: him, te have compulsery

- process for obtaining witnesses in his faver, and at his own expense
to have the assistance of counsel for his defanse.

Require excessive bail, impose excessive fines, inflict cruel and
unusual punishments, and in no event impose for comviction of any _
one offense any penalcy or puuishmgn: greater than imprisonment for

a term of six (6) mouths in jail or a fine of $500, or bocth.

1

: . _ 7

Deny to any person within its jurisdicrion the equal protection of

its laws or deprive any person of liberty or property withour due

procass of law.
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9. Pass any bill of attainder or ex post facto law; or

10. Deny to any persom accused of an offense punishables by imprisonment

the right, upon request, to a trial by jury of not less than six
persons.
11. The privilege of the Writ of Habeas Corpus shall be availabkle to
any person, in a court af thé United States to test the legslity of
)«)'? "

\ his detention by order of an Indian Tribe.

ARTICLE IX: KEEPERS OF LUMMI TRADITIONS AND CUSTOMS

Section A: Appointment

There shall be zppointed by the Chairman of the Business Council with
the consent of the General/Business Council z committes of three {3) tribal
members wno shall be assigned-to develop a list of czndidates for Keepers
of the Lummi Traditicms znd Customs. The appointment of three (3) members
shall be made from this list of candidates who are recommended or who may
apply for this duty. Candidates who apply shall do so for by petition,

Secticn B: Duties

The Keepers of Lumni Traditions and Customs shzall be knowledgeable
H
on the spiritualism and symbolism of traditienmal Lummi lifescyles and

ghall be available, upon request, to advise and consult with the General

Page 18



10

11

k2

i3

F 14

~ 15

16

17

18

4 C

Council, the Business Council, Tribal Court or any tribal group, society or

- ~
individual members to describe amd interpret the true meaning and significance

of Lummi traditiomal lifestyles.

ARTICLE X: THE BUSINESS COUNCIL

Section A: Chairman -

The Chairman of the Business Council shall preside over all Business and
General Council meetings of the Lummi Tribe.  The Tribal‘Chairman shall be .
r;sponiéble for monitgriﬂg and carrying out the requirements of the Code of’
Ethics. He shall be zllowed to vote only in case of a tie. He shall exercises

any authority specifically delegated to him by the Business Coumcil.

Section B: Vice-Chairman

The Vice Chairman of the Business Council shall assist the Chairman when
called upon to do so. In the absence of the Chairmaa, he shall preside,
and when so presiding, have all the rights, privileges, and duties, as well
as the responsibilities of the Chairman. He shall assist the Chairman by
receiving progress reports, final reports énd moﬁitor the activities of all
appoinced officers and committees, and carry out other duties assigned by

$

the Chairman.
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Section C: Secretary

The Sécretary shall be responsible for the{preparation of all tribal
correspondencs and shall sign correspoudence, notices, and other documentcs
when zuthorized to do so by the Chairman or Fhe Lummi Business Council.

It shall be the duty of the Secretary to keep 2 complate and accurate rzcord
of all matters tramsacted at Council meetings and to submit copiés of Minutes
of all meetings of the Lummi Business Council and Lummi éaneral Council to -
t%e ngférn Washingto? Agency. The Secretary shall also perform other duties
as may be elegated by the Business Council. The Secretary shall monitor the
acrivities of the Public Relarions Department and be responsible for making
appropriate reports to the General Council. #*%*The Secretary shall supervise
the tribal recording secretary and assure that the recording secrerary’s

records and minutes are kept up to date.

Section D: Treasursr

The Treasurer shall have custo§§ of and be respomsible for all funds in
the custady of the Business Council. The treasurer shall deposit to the
credit of the Lummi Tribe all such funds in such federally insured banks

3
or elsewhere as directed by the Business Council and shall keep proper records

of such funds. The Treasurer shall reporc on all receipts and expenditures

Page
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and the amount and naturs of zll funds on hand atr rhe Ganeral Council meeting
and upcn.%gquesc of the Business Council. The Treasurer shall not pay oﬁt
any funds except when authorized to do so by the Business ;ouncil pursuanc
to a tribal budget approved by the General Council and all checks must be
signaed by the Treasurer and counter-signed by (the Chairman) or such other
tribal officer as may be asuthorized to do so by the Business Council.

The books and records of the Treasurer shall be audited annuwally by

either a competent auditor or by a federal employee appointed by the Assistant

s TT— — , =

Secretary of the Interior - Indiam Affairs or his zuthorized representativ

-

The Treasurer will be required. tec have a suraty bond satisfactory to the
Business Council and the Superintendent of the Westerm Washington Agency.
The Treasurer shall perform such other duties as may be delegated by the

Chairman of the Lummi Business Council.

"Section E: Appointive Qfficers and Committees

The duties of all appointive committess and officers appeointed by the
Lummi business Council shall be clearly defined by Rescluticn of the Business
Council at the time of their creatioun or appointment; however, any committees

3

so appointed may submit their proposed duties ro the Business Council through

the Vice-Chairman within thirty (30) days after appointment for action by the

\q[ri _
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Buéiness Council. All committees shall be appointed far a specified time

but may be renewed if needed. - -
Such committees or officers shall report from time to time as required to the

Business Council through the Vice-Chairman and their activicies and decisions

shall be subject to review by the Business Council at their discretien.

ARTICLE XI: TIME AND PLACE OF MEETINGS AND PROCEDURES

Section A: Regular Meetings

The regular meatiﬁgsuof the Business Council shall be held oo the first
Tuesday of ezch month at the Tribal Business Center Council Chambers. The
date or location of regular meeti;gs may be changed by Resolution of the
Business Council and Notice of such change shali be posted at the Tribal
Business Center, Eealth Clinic, Fisherman's Cove, and Bake;‘s Steore in
Marietta. Specizl Meetings may be called by vritten notice to all Business
Council persons, signed by the Chairman, or by & majority of the Business
Council, and when s¢ called by Notice to 2ll council parsouns, the Business
Council shall have power to tramsact business as in regular session. Atten~

dance at any meeting shall be considered as waiver of Notice.

Section B: Annual Election and General Council Meeting

The General Council Meeting shall be held during the first Saturdéy in

Page



1 ovembe;, f each year. At this caucus, Bsuiness Council candidates shall
: v
2 announce their candidacy for office. Campaign speeches and/or debates
Y, -
3 shall take place on the thizd Saturday of November at 7:00 p.m. at the
b d Neighborhood Facility. This annual election shall be held on the first
\\fK 5
5 Saturday of December at - ' from ALM.
0

6 dﬁ6 to P.M. and voting shall be by Secret Ballot limited toc eligible

7 voters.

8 Section C: Quorum -

K No official tribal business shall be transacted unless a quorum is present.
10 A quorum of the Business Council shall consist of four (4) members of thar
11 Council. A quorum of the General Council shall comsist of twenty (20)
12 eligible voters; PROVIDED, however, that the lack of & quorum shall not be
13 cause for postpouning the annual election of tribal officials.
14 Section D: Order of Business
15 The order of business for all meetings is that established in ROBERTS
16 RULES OF ORDER, REVISED EDITION: however, the crdar of business may be changed
17 at any regular or special meeting of the Business Council or General Council
18

by unanimous vote to suspend the rules.
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ARTICLE XII: TRIBAL JUDICTARY

Section A%

There is hereby created an independent Tribal Judiciary, the Courts
of which shall have general jurisdiction over 21l criminal offemses involving

Indians and civil cazuses of action involving either Indizans or non-Indians,

or both, wiocchin the territory of the Lummi Tribe as described in Article I

——

of this Constitution. It shall also have jurisdiction to determine if actions
-

taken by the Ganeral -Council, the Business Council and appeointed tribal
officizals are in compliance with the Lummi Constitution and the Indian Civil

bec(mrﬂfﬁ'ﬂ‘j C’nfy ol Cem_r‘"” ‘5-’-‘/‘*"/ / /-HJ- vac ki leeyekbe?

Rights Actnﬂ(fpprcpriate court procedures must be followed to invoke the

jurisdiction of the Court., ) This jurisdiction shall mot extaud over such
._'_,_,-f—'—'___-—-_‘—‘—l——__

person{s) or subject matter under the exclusive jurisdiction of federal or
——-ﬂﬂ_-_—._'-——

'd
state courts.
'-‘-_-_____‘_.ﬂ—’_—-_'_.——l

Section B: Tribal Court

The tribal court shall consist of a chief judge and two associate judges.
Auny one of the judges may hold court as assigned by the chief judge.

Section C: Court of Appeals

¥

The Court of Appeals shall consist of the two judges of the tribal court

not invelved at the trial ecourt in the proceedings of a2ny case on appeal.
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The decisicn of the Court of Appeals shall be final. gc of<

Section DY  Election of Judges

Judges of the Tribal Court shall be elected by the General Council in
the same manner and on the same day as the Business Council for z rerm of

six (6) years and they may be electzd to successive terms. Judges shall be

required to take trairning when authorized by the Business Council. Their

salaries shall be established on a daily or wonthly basis by rescolution of -
the Business Council and "the Business Council shall provide an annual budgeﬁ
adequactz for the operations of the Tribal Judiciary.

Section E: Qualificaricn

No persons shall be elected to the office of Tribal Judge unless he is az
t?ast thirety {(30) years of ag§ and not more than seventy (70) years of age
and must have a 12th grade educarion or equivalent in education aud experience.
Tribal Judge candidates must be able to successfully pass a minimum reading
qualifications tesc. No persons stnzll be electad to the position of Tribal
Judge who has been convicted of a felony, or within one yéar of the electiom,
a misdemeanor involving moral turpitude.

Sectionm F: Tribal Judge Position shall be Vacated

Any position of a Tribal Judge convicted of a felony or misdemeanor, which
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reflects adversely on the Tribal Judiciary or who violates the Cods of
Judicial Ethics during his term of cffice shall be immediataly wvacactead.
& special election shall be called by the Chairmzn te £ill the wacancy

created.

Section G: Removal of Judges _

Judges of the Tribal Court may be removed under provisions of an

ordinance enacted by the Business Council setting forth the causes and due

process procedures -for Removal. The ordinance of Removal shall be subject

to Approval by Referendum Vote of the Generzl Council.

Section H: Dutues and Procedures

The duties and procedures of the Courts of the Lummi Tribe shall be as
now prescribed or may be preseribed by appropriate ordimance of the Business
Council and included in the tribal Law.and Order Ccdaj; however, all prasent
and future duties and précedures of the Courts of the Lummi Tribe must be in
compliance with this Constitucion. The Court shall operate independently

free from

and -——=——— (undug?interferance by officers and Buginess Committee memhers in

the procedures and duties of the Court is prohibited.

-

Secrtion I: Code of Ethics

Any person elected to the office of Tribal Judge mustc subseribe to the
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Code of Ethics approved by the national American Indian Court Judge's

Asgsociatibn upon being installed as Judge.

ARTICLE XIII - SAVINGS CLAUSE

All previous ordinances zand resolutions ?uly enacted or approved by the
Lummi Business Council sﬁall remain in effect to the extant they are not
incaﬁsistent with the Constitution.

ARIICLE XIV - SEVERABILITY CLAUSE

Lf any part of .this Constitution is held to be invalid or/unconstitutiona
vri - -

by any Federal Court, the remainder of this document shall be in full force

and effect.

ARTICLE XV ~ AMENDMENTS

1

This Constitution may be amended by a two~thirds (2/3rds) vote of those

voting at an election authorized for that purpose by the Assistant Secratary
--—-__-—."-_-—.-_.-._'_7

of the Interior - Indian Affairs, provided that at least thirty parcent (30%)

of those entitled to wvote shall vote in such an election. NOQ amendment

shall become effective until it shall have been approved by the Assistant
T~

Secretary of the Interior — Indian Affairs,
--_.._.-_——--—"".-'—._——_

3
It shall be the duty of the Assistaqnt Secretary of the Interior - Indizn
‘-N-""-——-—_

Affairs to authorize an election upon presentation of a request by a two-thirds
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