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THE DRIVE _FOR TRIBAL POLITICAL EQUALITY

Since 1964, tribal governments have sought to reclaim
thefr authority to control and regulate their own resources, |
often exc1u51ve of U.S. government control. Where the U.S.
government asserted its trust obligation to manage the leasing
of tribal 1ands within the boundaries of a reservation, for -
example, tribal governmentis have assumed dominant authority
over the leasing process on many reservations. In the past,
 the Un1ted States dominated law enforcement on all reservat1ons
~'In,recent years, many tribal governments have begun to maintain

law enforcement programs of their own. The trend towards the

resumption of tribal governmental powers Over Dersons and prop-

erty within reservations has been rapid and wide-ranging. The

assertion of self-determination and self-government among tribal

peoples has run headlong into major obstacles, usually involving

federal and state governments.

Matters that have long since been considered prerogatives

of the federal government's trust responsibility are being

challenged by the initiatives of tribal governments. This
emergence of Indian tribes as self-governing and self-determined

political and economic forces has placed a strain on the U.S.
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federal system.rrThe résu]t has been a growing number of con- .
flicts over legal and political authority between the tribes,
the United States and the varioﬁs states. |

Recent efforts by tribal governments to achieve an equal
footing with the States has brought jnto question the validity
of the legal relationship betwéen Indian tribes and the United
Statés. State and tribal governments have experienced a greater
intensity of conflict arising from efforts by both to more clearly
define their separate authorities over water, land, timber, fish
and w11diife, minerals and the environment. Controveksies
between state and tribal governments oftenrrelate to the quality
of life among tribal peopTés. Questions have arisen over child
welfare abuses, education and health and social services del-
iVefy on reservations. Issues of law enforcement and tribal
court systems have affected both tribal and state citizens living
within the boundaries of reservations; The state has contended
with the tribes over taxation, housing, tribal enterprise de-
velopment, and zoning within the boundaries of reservations.

To further complicate these disputes, the United States
government is faced with increasing conflicts of interest be-
tween its obligation to preserve and protect Indian tribes in
 accord with its trusteeship; its obligation to promote the
political and economic self-interest of the U.S.; and its obli-
gation to ensure the political and economic integrity of the
various states of the Union. If tribal territories were geo-

graphically located outside the boundaries of the United States,
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the conflict would not be so complex. Becausé tribes are
within U.S. boundaries, the strains on the U.S. federal system
are more pronounced. How the United Statés reéo}ves this
po1itica1 dilemma will shape thé chafacter of'thé U.S. federal
system and the nature of U.S. foreign relations.

Will the tribes become completely absorbed into the United
States? Can the tribes co-exist as associated sovereigns? Or
will the tribes become wholly independent of the United States?
The political dilemma surrounding these questions poses a fun-
damental controversy. For more than 125 years, the political
status of the tribes in relationship to the United States has
Vbeen clouded by social, Tegal and political doctrines (sponsored
" by the U.S. government) which prévent a clear and unbiased
| understanding pf tribal political, economic, social and legal
.interests. Tribes which once were wholly independent members
of the international community are now in the political status

of associated tribal sovereigns. When it concluded treaty

agreements with the original inhabitants of this continent,

the United States recognized the sovereign authority of tribes

to be outside of the federal system. The gquestion of whether

the tribes should be fully integrated into the U.S. federal

system or whether the tribes should remain separate has never

been resolved.

Since the tribeé are neither wholly separate, nor wholly
absorbed, their political status in the United States and the

global community has remained vague and uncertain.. Because

-3-



the tribes appear to be both partly in and paff]y outside of
the United States (by virtue of a somehhdt unclear trust rela-
tionship with the U.S. governmeht),,the U.S. has been able to
transfer some of its powers over Indiah affairs to state gov-
ernments. These'transfers of power have occurred exclusive
of any new agreements with tribal governments. The United
States has justified such actions under the guise that it can
act as the trustee of Indian affairs even without. the consent
of the tribes. States and tribal governments have increasingly
been drawn into conflicts because of this "de facto" and "de
~ jure" transfer of Indian affaifs responsibilities from the
national government to the states. In the face of such-man—
i euvers by the federa] government, tribes have had to collide
with both the States and the United States in their efforts to
‘regain tribal authority over tribal lands and peoples.
Jurisdictional conflicts between tribes, the States and
the federal government-have become a common feature of the pol-
itical landscape. State, federal and tribal courts have been
unable to effectively resolve intergovernmental conflicts arising
from claims to authority over tribal peoples, property and
natural resources. The executive and legislative branches of
the three governments have similarly been engaged in attempts
to resolve jurisdictional conflicts. Unfortunately, these
conflicts are often dealt with in isolation. That is, attempts
to solve specific controversies in one area of dispute, usually -

occur outside of similar disputes in other areas of governmental
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authority. Rather than resolving inter-ﬁovernmenta]'conflicts,
atteﬁpts within isolated government agencies often result in
jncreased tensions and new rounds of cohf}ict._.This is because
the fundamental issue of relations between the U.S., the tribes
and the States has not been specifically addressed. Neither
has the basic problem of the tribes being politically and
structurally outside of the United States been understood or

- considered. This failure to recognize the political status
question as fundamental and the failure to recognize the need
for formal -inter-governmental mechanisms between the three
governments thfeaten to frustrate and undermine the U.S. federal
system, Moreover, the very existence of tribes ésrdistinct

sovereign-entities is severely threatened.



- TRIBES ARE OUTSIDE OF THE U.S. FEDERAL SYSTEM

Tribal governments-ekist as separate and distinct political
organisms which derive their powers from tribal communities.
They were not created by either the United States governmeﬁt
or the state government. The foundations of tribal government
were established long before eithefrthe formation of the United
States or the creation of the State of Washington. Despite

the fact that tribal lands are geographically surrounded by

the United States and various states, triba] governments have

the distinction of being politically separate from the federal

_system_which joins the states and the national government to-
" The United States federal system consists of three primary
parts - national, state and local (county and municipaT) gov-
ernments. Each of these governments exercise a degree of au-
thority over people, lands and natural resources through a maze
of civil and criminal laws. The effective exercise if govern-
mental authorities is made possible through a system of charters
and constitutions which serve as the basis of the United States

federation. There is a very important element missing from .



the preceding description of the U.S. federal system - THE TRIBES.
A myth that tribés are somehow a part of that system has con-
tinued for generations; It is true that fhe Staie of Washington
is bound to the United States fhfough a system of constitutions
and'enabling acts. But where do tribal governments fit into

the federal system? Where do tribal governments fit into the
state system of governmentS? The simple and uncomplicated ans-
wer to these questiqns is that tribal governments_do not fit
into the U.S. system of governments. They are outside of the
U.S. federal system. |

' Within the boundaries of the State of washingtbn, there

are 33 tribal governments, 39 county governments and 265 in-
corporated cities and towns. In addition, there are the state
government and the United States government which also exercise
governmental powers within the Washington State boundaries. To
understand why these 33 tribal governments in the State of Wash-
ington are absent from this description of the U.S. federal
~ system, we need to look into the history of the United States
and the tribes.

The issue of the externa1_chara6ter of the fribes was a
serious matter in the late 1700's and early 1800's. A number
of formal attempts to include tribes as full-fledged members
of the Union were attempted. One such attempt was the first
treaty concluded by the Continental Congress with the Delaware
Nation on September 17, 1778. Contained in the treaty was a
proposal for the creation of a Delaware tribal state "where

the Delaware Nation shall be the head, and have representation
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in Congress". In a 1785 treaty with the Cherokee Nation, it
was provided that "they shall have the rigﬁt to send a deputy
of their choice, whenever they think fit, to the Congress”.
.Public sentiment among U.S. tifizens continued to favor making
tribal nations into states for 100 years until 1871 when the
U.S. formally ceased to make treaties with Indién tribes.

Discussions to include tribes in the Union were not resumed

because the tribes preferred to merely associate with or seek -

independence from ties with the new country rather than joining

the U.S. federation.

Tribes and the U.S. Constitution

The United States was designed to create a federal system
which contains only two sovereign entities - the United States
and the states. Any casual observer can clearly see thdt the
U.S. Constitution was not written to create either foreign natfons
or Indian tribes. Nowhere in this document cén it be found
that the tribes are defined as a political entity within either
the United States or the Washington Sfate system of governments.
Where tribes (Indian tribes) are specifically mentioned in U.S.
and state documents, they are clearly separated from the internal
workings of the U.S. federal system. Formal re]ations'exist
between the tribes and the United States by virtue of treatieﬁ
and agreements. But there is still no formal relationship be-
tween the State of wasﬁington and the tribes. Three important

historical facts have contributed to this absence of a political
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re]at1onsh1p between the tribes and the state:

1. The United States Constitution strictly prov1des,
"that states cannot enter into treaties, alliances or con-
federations with external political entities" (Article I,
Section 10; Paragraph 10: States prohibited from the exercise
of certain powers).

2. Treaties between the tribes and the United States
-strict1y provide that the states shall have no powér over
tribes. |

3. To become a state of the Union, the State of Washington
was requifed to "forever disclaim" any right or title to
landS-within.its boundaries owned by tribes and to further
' disc1aimrany authority over tribal (Indian) people or lands.
'ée}ations of jurisdiction and éontro] were to reméin in the
Congress of the United States in all matters perta{ning td

Indian tribes.

The Origins of Sovereignty

To appreciate the argument that the tribes are still out-
side the United States federal system, one must consider the
origins and meanings of the term sovereignty . Bfief]y defined,
sovereignty is the supremé power from which individuals and
_groups derive political power. The notion comes from the days
when princes, popes and potentates claimed supreme temporal -

powef by virtue of a mandate from God. The original religious
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connotations of the term "sovereignty" took a radical shift

in the 1700's when the divine power of Kings was cha1Tenged

by the collective will of the people. Indeed, the United States
itself owes its existence to this principlerof sovereignty.
Since 1776, the international order has been based on the view
that sovereignty is inherent or inborn in each {ndividual and |
that the supreme power from which specific political powers

are derived comesrfrom,within-the'people and not from a prince,
pope or potentate. 'chh a popular sovereignty cahnot be given
by one group to another. Next to the tribes, the Uhited States
is perhaps-fhe clearest example where sovereign powef originates
among the people. The U.S. Constitution exists solely because
the people chose to créate it and abidé by it for their collec-

tive benefit.

Associated tribal sovereigns within the boundaries of the
United States actually secured their own sovereignty long before

the United States deg!ared its own. Tribal leaders who seek

to preserve and strengthen their political authority over tribal

lands and peoples derive their authofity from the tribal people

themselves, not from aﬁy-outside power.

Treaty Relationships With the U.S.

In exchange for U.S. political and military pfotection,
tribal sovereigns have Tong agreed not to enter into formal

treaty relations with any other countries without first gaining
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agreement aﬁd consent from the United States. Such a treaty
relationship between greater and lesser powers isrcommonly
practiced throughout the world. It is certain that tribes are
not a part of the U.S. federal system and have never been a
part of that system. The associated tribal sovereigné have
neither become absorbed into the United States nor have they
become wholly independent of the United States. The unique
fact of inherent tribal sovereignty has beenruphe1d timé and
time again in the courts, but the misconception that tribes
are not sovereign has been allowed to creep into both at state
and national levels of government.

Bécau;e of the legal and political status of the tribes,
~ the state and thé federal government, an-effective inter- -
éovernmental mechanism must be built to bridge the gap between
tr%bes andithe state if anarchy is to be avoided. The courts
lﬁnd the legislative branches of the U.S. federal system have
been unable to reso]ve.controversies with eiterna? entities
lfke tribes. The fédéra] system is not designed to deal with
external political entities. There is an obvious need to
create official chanqe]s of inter-goﬁernmentai mediation where

none now exist. The only firm relationship which exists be-

tween the tribes and any government within the United States*is

the relationship established by treaties and agreements- between

the national government and each of the tribes.
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Tribes as Associated Sovereigns

Tribes and the United States government have formed a
relationship of association that is similar to thé relation-
‘_ship which the U.S. has with Puerto Rico, the Virgin Is]ands,
Guam, Micronesia énd Samoa. This relationship is founded in
principles of internationa] laws and ndt in the domestic laws
of the United States. It is a relationship between a greater
power and a lesser power where the greater power assumes the
role of a protector for the benéfit of the lesser power. (See
DIAGRAM: U.S./Territorial Political Relationships.) |

As political entities external to the U.S. political
system, tribes have often been described as “"domestic depen-
~dent sovereigns". This concept was first introduced by U.S.
Chief Justice John Marshall when he rendered a decision in-
‘volving a tribal/state conflict in 1831. Justice Marshali's
interpretation of the relationship between the tribes and the
United States became an artful way of saying that the tribes
were slowly being surrounded by an expanding.c6untry. In the
process, the tribes came to be separate soVeréigns who were
.becbming dependent on an increasingly more powerful United
States. Tribes came to accept a dependence on the:United States
for their economic, political and military protection. The
dependence, once agreed to, created an internationéTVassociation
between ohe sovereign (the U.S.) and many other sovereigns (the
tribes).

The political association between tribes and the United .
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States has continued for 200 years with just a few changes.

The associated tribal sovereigns have neither beceme ab-

sorbed into the United States, nor have they become wholly
independent. They remain in a-eeparate, protected status.
Just asrwith'dther trust territories, 1ike Guam, Puento Rico,
Micronesia etc., the United States cannot change the political
status of the tribes unless the individual tribal governments

agree to a change.

The Political Status Options

The options available to the tribes and the United States

' incldde separation or independence for a tribe; continued
association; on complete absorption into the United States
political and governmenta1 system. Tribes are not alone in
their desire to clarify their political status. Puerto Rico
has been seriously considering the issue of whether to seek -
statehood or complete independence fron the United States. |
Micronesia, on the other hand, has eomp]eted a ten-year process
of negotiations with U.S. officials which resuited in a com-

pact of free association that provides for the people of the

Federation of Micronesia to exercise total internal sovereignty;
to conduct its own foreign affairs and to rely on the United
States for military defense. Guam {population 100,000 and an

area of 209 square miles) is am island territory about the size
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of Island County in northern Washington State; despite its
small size, Guam is considering a change from aésociation 
to statehood.

If the tribes are to achieve effective solutions to the
myriad of conflicts between tribal, state and federal author-
jties, tribal leaders must recognize that the tribes are not
a part of the U.s. federal system until tribal pedp1erthem-
selves decide otherwise. In the absence of any action by the
tribes, persisting conflicts between the tribes, the state and
the federal government can only get worse. For the tribes, the
‘choices are clear: |

1. Association by treaty with the United States

2. Statehood by Congressional Act

3. Absorption into the federal system és subdivisions of

the states (i.e. county, city or town) o

4. Independent Nationhood

5. Complete termination, dissolution

Tribal and U.S. Citizenship

The question of individual citizenship of tribal people
often clouds the otherwise simple relationship between the
tribes, the U.S. and the states. Because tribal pople have
retainéd the rights and priveleges of tribal citizenship and
they also have rights associated with being citizens of the
United States, there are those who feel Indians are “super

citizens" who possess unfair personal advantages as dual-citizens.
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of their tribe and the U.S. The controversy of dual-citizen-
ship has caused tribes and states to clash. It has also in-
creased conflicts between tribal and non-tribal citizens_within
the boundaries of tribal reservations.

If we examine how Indians in the United States came to
possess both tribal and U.S. citizenship; we can readily see
that tribal claims to dual;citfzenship are well justified.

For a discussion of‘tribal citizenship, Qé must 1pok fo the
meaning of citizenship and how this idea is expressed in tribal
constitutions. The term citizen refers to a person owing
loyaity to and entitled by birth or naturalization to the pro-
tection of a state or sovereign political entity. By this def-
inition, a citizen of a sovereign entity retains the rights to
protection by a sovereign state unless that individual is denied
such protection by an act of that sovereign entity. Tribal
members, or citizens, possess similar rights and priveleges

to citizens of many other political entities. Citizenship in

a tribe is typically depehdent'upon.being born to a member of
the fribe. However, some tribes provide for naturalization
processes such as adoption or tribal legislation.

Among the tribes within the State of Washington, tribal.
citizenship is exclusive to one tribe. Thaf is, a member or
citizen of one tribe must relinquish prior citizenship in another
tribe. By virtue of tribal constitutions, rights and protection
to individual tribal citizens are specifically limited to the

jurisdiction of each tribe. Unless there exists an agreement
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between tribes providing for mutual or concurrent exténsion
of rights to individuals who travel from one tribal territory
to another, a citizen of one Indian tribe cannot expect rights
and protection under the jurisdiction of another tribe. Cit-
izenship in a tribe is not debendent upon being born within
the boundaries of the United.States or any of the States of.
the Unjon. Out of'thirty-thfee tribal cqnstitutions in the
State of Washington, there is not one which requirés a tribal
c1t1zen to be a citizen of e1ther the United States or ‘the
state. (If one were to interpret these tr1ba1 const1tut1ons
literally, such provisions as "no persons shall be enrolled

as members if they are recognized members of,ény other tribe"
might be construed to mean that persons who are citizens of
the United States or individual states, as well as other tribes,
are ineligible for tribal citizenship unless subsequent tribal
law permits dual citizenéhip.) In any case, it is important
to note that tribal ﬁitizenship is determined by domestic
tribal 1aﬁ (i.e. tribal constitutions, drdiﬁances, resofutions)
and not by sovereigns external to the tribe. tach tribe
within the Washington state boundaries has retained its inde-
pendent authority to determine its own mémbership._

In many tribal constitutions, review or approval authority
ovér matters pertaining to new citizenship have been conveyed
to an agent of the United States government (Bureau of Indian
Affairs, Secretary of Interior or the U.S. Congress). In
some instances, review and,approval authority which has been

conveyed to U.S. agents concern only the entry of new tribal
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citizens, after a tribal government decision. In the case of

" the Yakima Nation, review authority has only been granted to
the United States on matters pertaining to expuision from the
tribe. Still other tribes convey no authority at all to ex-

ternal sovereign agents (U.S. or States). The following

chart reveals the review or approval provisions in tribal

constitutions regarding tribal citizenship.

TRIBAL CITIZENSHIP REVIEW OR APPROVAL
AUTHORITY CONVEYANCES BY TRIBAL CONSTITUTION

-New Citizenship Expulsion New & Expulsion No Convey-

ONLY ONLY ance

Puya]lup Yakima Nation Colville Quinalt Nation

Quileute ‘ Hoh Snohomish

Shoalwater Bay Lower Elwah Snoqualmie

Skokomish L ummi Steilacoom

Sugquamish ' Makah Duwamish
Muckleshoot Samish
Nisqually Cowlitz
Nooksack James Town
Port Gamble Chinook

. Sauk-Suiattle-
Squaxin Island
Swinomish
Tulalip
Upper Skagit
Stillaguamish
Chehalis
Kalispel
Spokane

Despite these constitutional peculiarities, each tribal

government has consistently asserted and proclaimed the ori-
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ginal and inherent authority of the tribe fo setrstandards
for tribal citizenship. This exclusive authority has never
been challenged or altered as a result of relations bétween
tribes, the United States and the various states. In fact,
the United State§ haé by virtue of its own legislation,
-administrative policies and domestic legal decisions perpet-
ually accepted the tribes‘.inherent and exclusive authority
over matters related to tribal citizenship., The granting of
review or approval authority to agents of the United States
does not alter the original and inherent power of each tribe
to define the terms and methods for tribal citizenship.

By virtue of tribally determined citizenship criteria,
indiQidua]s are granted rights and protection by the tribe.
Tribal citizens (1ike citizens of other sovereign political
eﬁtities) are committed to preserve and protect the integrity
of the tribe and are dutybound to abide by tribal laws and
the tribal constitution. Such primary loyalty to the tribe
js often challenged and even undermined when the rightsland
protections of the United States are invoked by individual
tribal citizens who aTsQ have U.S. citizenship} Tribal citizens
who are also U.S. citizens are often caught up in a serious
dilemma when the interests of their tribe conflict with the

interests of the United States. As. dua]-citizéns 5 tribal

citizens are often faced with divided loyalties and respon-

sibilities; they are forced to make choices between their
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obligations to the U.S. and to their tribe. This personal
dilemma creates a political problem of monumental proportions
both for the tribe and the United States.- It challenges the
jmagination to determine how thé sovereign integrity of the
United States, the various states and the tribes can all be
kept intact if the personal will on which that sovereignty

is based is divided. This-prob1em is shared among the various
| peoples in protected territorie§ of the U.S. (i.e. Puerto Rico,
American Samoa, Virgin Islands, etc.) due to the fact that
rwhilé people 1iving in those territories retain their original
citizenship, they also have U.S. citizenship. Such dual citi-
zenship has hampered efforts aimed at_achieving'seif-déter- |

mination for the peoples of those island territories. Indeed,

| the divided loyalties which result from dual-citizenship have
created substantial internal political turmoil and instability
for territorial citizens. Similar internal coﬁf?icts between
tribal citizens are common within the tribes located in Wash-
ington. |

Since June 2, 1924, all tribal citizens (Indians) born
within the territorial limits of the Unitéd States have been
citizens; and they enjoy all the rights and protections guar-
anteed any U.S. citizen by fhe U.S. Constitution. By virtue
of this Congressional act (Pub. No. 853, 76th Cong., sec 201)
all tribal citizens were granted U.S. citizenship with the
strict proviso that their rights and protection as tribal

citizens would not be impaired. With this act, and earlier
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naturalization statutes passed by the U.S. Congress (see notes),
the United States unilaterally offered and granted citizenship
to tribal citizens (Indians}. U.S. citizénshib was unilaterally
granted to all tribal citizens émong the thirty-three Washington
tribes by virtue of the 1924 Congressional act,alone.  By thus
~ conferring U.S. citizenship on tribal citizens while at the
same time recognizing and accepting tribal citizenship, the
United States recognized,tﬁat each tribal citizen may enjoy
the benefits of dual-citizenship. |

Relationships between individual tribal people, the gov-
ernments of the U.S. and the States have been the subject of .
many‘fictions and misconceptions since the first formal contacts
between tribes and the United States. Members of tribes were,'
| until very recently, thought to be something less than human
beings by many people in the United States. These highly pre-
judiced doubts as to the human character of tribal pe0p1é are
reflected in many terms used by U.S. politicians to describe
members of a tribe {i.e. ward, incompetents and inferior beings).
The paradox revealed by these concebts is that on the one hand,
the United States was obliged'to deal with tribes as equai
sovereigns because of international law; but, on the other
hand, prejudices and-fears of U.S. citizens have long compelled

them to view tribal people as less than equals.
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Intergovernmental Confusion

The external political character of tribes, their geo-
graphical proximity to_the United States and the States, and
the dual-citizenship of Indians combine to confuse intergov-
ernmantal disputes involving the tribes and the state (and
even disputes between the tribes and the U.S.). Jurisdictional
disputes involving powers to control natural resourtes like
water, timber, fish and wildlife have persisted for more than
ninéty-one years. The state has engaged in jurisdictional
disputes over the exercise of civil and criminal laws;
the imposition of taxes; zoning of lands; regulation of the
environment; constructﬁon of airports, roads, factﬁries, dams
" and so forth. Theserinter-govérnmental disputes typically
involve issues‘that affect the exercise of government inside
-and outsidé of tribal territories.

The struggle between the State of Washington and tribal
governments to retain powers within their separate political
jurisdictions has grown more intense. There has been very |
little progress in resolving such conflicts. When tribes and
the State of Washington collide, both tribal citizens and
state citizens have experienced frustratioh and uncertainty
about their social and economic futures. As these conflicts
touch more and more people, the stability and integrity of

tribal and state governments hangs in the balance. Solutions

-21-



to these frustrating problems seem,un1ike1y'un1ess and until

responsible public officials first recognize that tribal

governments are outside of the U.S. federal system. The myth

that tribes are within the federal system must be set aside.
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[PART TWO |

SYMPTOMS OF A GREATER PROBLEM

The tribes and the State of Washington have been unable
to relate to one another as sovereign peers within the United
States. Instead of acting as responsible governments, rela-
tionships between the tribes and the state have becomé S0
stfained in recent years that virtually every conflict between
them is dragged into court to await a solution. More.than
2,000 such cases are now pending in U.S. courts. Rather than
talk openly with one another and negotiate fair and equitable
settlements on a government-to-government basis, the tribes,
.the state and the federal government continue to prolong the
agony of facing up to the fact that there is indeed a very
fundamental problem which must be resolved.

To clarify the concept of a fundamental probiem which
~is at the core of all conflicts between the tribes, the state
and federal governments, it might be useful to examine some
of the symptomatic confiicts which have come to the forefront
in reéent years. To simplify this diécussion, we will focus

our attention on three primary areas.of conflict:
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1. LAW & ORDER: Tribal Law Enforcement After Oliphant

2. ENVIRONMENT % NATURAL RESOURCES: Tribal Rights to Pro-
tect Their Own

3. TAXATION: A Key to Tribal Autonomy

In all three conflict areas, we find the root cause is

a failure to acknowledge the inherent sovereignty of the tribes -

as a political unit. That is, the tr1bes, the state and the

federa1 government cannot agree on the approprIate powers
which should be under the jurisdiction of each of these dis-
tinct sovereign entities. Rather fhan working together in
harmony to solve the problems which plague tribal and non-tribal
peoples alike, these sovereign governments ali too frequently
choose not to talk with one ancther un]e;s someone decides
to- take them to court. The end result of this process is that
.the tribes' effectiveness in dealing with outside governments
becomes totally dependent upon lawyers who have only to gain
by prolonging these disputes. The‘problems of providing
valuable and much needed services to tribal peoplie are dis-
rupted by these frequent sojourns into the courts. Many tribal
leaders seem to have fallen hopelessly into the trap of legal
rhetoric which nobody seems to understand, especially the
courts which are supposed to interpret their meaning. Because
of the practice of 1ookin§ for legal solutions to political
problems, every time there is a change in the U.S.rjudicia1
bench, some judge thinks its a good idea to change all the

rules regarding Indian Affairs! The fundamental problem of
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the tribes in the United'States today is a p61itica1 one, not

a legal one. The political relationship Between the tribes on the -

one hand and the federal system of governments on the other remains

undefined.

The Sickness Affecting Indian Country

There is a sickness that affects Indian Country which can only

be cured by open discussion and negotiation with other governments.

This sickness cannot be cured by the President of the United
States or the U.S. Congress, by the Governor or the state
legislature, by tribal chairmen or tribal councils. The sick-

néss.pervades all branches of federal, state and tribal gov-

ernment. It can only be cured by all three governments working

- together. It is choking out the Tife of tribal po11ce'and

courts; it is cr1pp11ng the trTbes power to raise revenues
through taxat1on and economic development; it is threaten1ng
forests, lands and streams which have long provided for the
needs of tribal peop]e

The symptoms of this sickness are clearly ev1dent in the
numerous conflicts between the tribes, the state and the fed-
eral governement. Roadblock after roadblock has been set up

on the road to tribal self-government and autonomy. -There

are sevéral conflicts involving water rights, fishing rights,

taxation powers, police and court jurisdiction, environmental
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protect1on, we1fare, education, health and social services.
When we take the hundreds of conflicts between tr1ba1 gov-
ernments and state and federal governments and add them up,
~we get one very BIG confrontatibn between tribal and U.S.
jurisdiction - a conflict which costs millions of dollars
each year and which has begun to threaten the very existence
of tribes through the erosicnrof triba1 powers and the strang-
ulation of their inﬁefent sovereign rights to'self-government.'
The problem is so large it cannot be attributed to a
single cause. It is not caused by tribal governments. It
has not been caused by the U.S. courts which, despite occa-
sional contradictions, have consistently upheld triba] rights
to self-government. It is not caused by the U.S. Congress
" or the Bureau of Indian Affairs who have (for the most part)
long sought to protect the tribes from encroachments upon
their sovereign rights to se1f-gOvérnment. Nor is it caused
by the State of Washington which has frequently challenged
tribal authority in specific areas while supporting a degree
of tribal autonomy. The problem is so big that it ié caused
by ALL THREE of these governmental powers (federal, state,
tribal) which somet{mes work together, and sometimes work
separately, to reinforce their own confusion, perplexity and

ambiguous relationships to one another.
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A Greater Problem

We can view this greater, but very elementary prbb]em,
through a number of windows which (for lTack of a better way
of explaining the situation) we might call SYMPTOMS OF A
GREATER PROBLEM. Whether we begin our examination by con-
sidering environmental concerns, legal-jurisdictional dis-
putes, bowers of taxation, ecohomic_deve]opment or whatever,
the inescapable conclusion is that the three governments
aren't reé11y facing up to the task of solving this very
elementary problem. Either they aren't listening to one
another or they are waiting for some divine intervention
to clear up the basic political dilemma. In any event, the

| fact remains unaltered - The question of whether the tribes

should be fully integrated into the U.S. federal system or

whether the tribes should remain separate has never_been

resolved. (If it were resolved then the role and powers of
tribal governments would be c]ear_and unguestionable.)

In order to build upon inherent tribal sovereignty,
tribal leaders must address themselves to this simple poli-
tical question and develop a workable solution. This means,
_tribes must have a clear understanding that as long as their
sovereign political stafus remains undeffned, there can be no
- lasting solutions to. the intergovernmental conflicts between -

the tribes, the state and the federal government.
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An Old Problem

We have pointed out that the nebulous status of tribes
in relation to the U.S. federal system is not a hew problem.
The problem has ﬁecome greater with the passage of each year
that it is ignored by the tribes, the state and federal gov-
ernments. The problem of 1ntergovérnmen£a1 relations.between
the tribes, the U.S. governmeht and the State of Washington
is soO o1d, no one knows exactly when it first began. We do
know that in the Enablting Act of 1889, the State of Washington
began the first in a long series of side-stepping the issue
by claiming to have no jurisdiction over Indians'(a policy
| which has changed 180 degrees since the State of Washington
decided it wanted authority over the tribes under provisions
in federal law PL83-280). Of course, the state never bothered

to ask the tribes.

Current U.S. Policy Towards'Tribes

In the 1970's, the U.S. government, through Presidential
- statements and angressfonal legislation (i.e. Self-Determination
Act of 1974 and the Indian Child Welfare Act of 1978) firmly
advocated a policy of se]f—governhent for the tribes. There
has been a great deal of progress made!in developing the ca-

~ pabilities of tribal governments on many reservations. Para-
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doxical]y, each advance of tribal government capability in

a given area has been challenged by state and local governments

seeking to extend their powers over the affairs of the tribes..
As Tong as the tribes, the state and the federal govern-

ments coﬁtinue to merely treat the symptoms, the political

sickness in Indian Country will continue to cloud the effect-

jveness of tribal governments. Indian péop]es will have to

bé content wifh a-po]itica] statds which iS neither here ndr

_ theré, inside or outside of the U.S. federal system, separate

from or in unison with other sovereign powers. The failure

to reach'po1itica] solutjons in the past is priﬁari]y caused

by the simple fact that the fundamental political probiem

has never been fully addressed.

The Need for a Neutral Ground

If we-remember that the tribes, the state and the federal
government are three sides to contend with in any jurisdictional
dispute, it only makes sense for these three powers to work .
things out together at some neutral negotiating ground. To
. ‘date, no such ground exists. Existing problems for resolving
intergovernmental disputes are either so narrow in scope as
to be impracticable for solving the fundamental political
problem or they are merely governmental ploys to avoid dealing
directly with the problem thus allowing federa1 and state
governments to freely encroach upon the inherent soVereignty
- of the tribes while supposedly working on behalf of the tribes'
- -29-



best interest.

It has been said in preceding parts of this publication
that'tribes are distinct and separéte governmental powers
within the geographical boundaries of the United States and

the State of washington, but they are not a part of the pol-

jtical federation known as the United States. The tribes
remain outside looking in through glasses provided by their
American "trustee" who once pledged to protect the tribes
forever .... but the pledge has been broken. The trustee
has not always acted in the best interests Qf the fribes.
There remains a very basic political problem which has never
been fully addressed. All three governments are aware of it
but none seems willing to take the lead in doing anything

about it.

The Problem Won't Go Away

Therpolitical problem won't go away because the tribes
have been granted 50 percent of the salmon harvest-(ﬁhich |
once belonged entirely to them). It won;t go away because
. the U.S. Supreme Cpurt has decided Indian policemen shouldn't
be allowed to arrest white men. The problem won't go away
because the state wants to tax revenues from businesses which -
operate on reservations. The problem won't go away because
so many long term timber, mineral and land-leases were signed
in deals made by the BIA and giant non-Indian corporate int-

erests. The problem won't go away because the tribes say
_ _30- . _



théy do not want to diséppear. Something must be aétive]y
done to seek a solution. _ |

No one can deny that the tribes are proud of tﬁeir
heritage and that they are firmly resolved to preserve their
autonomous political status at whatever cost. The greater,

but yery,eiementary problem can only be solved by great care

and consideration of what is fair and equitable to all three

political entities. The complexity of tHe symptoms. which '

spring from this fundamental problem should serve to illustrate
the‘thalTenge which 1ies ahead for all three governments -

TRIBAL, STATE AND FEDERAL.
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~ [SYMPTOM ONE |

Law & Order: Tribal Law Enforcement After Oliphant

A recent coﬁtrovefsy jnvolving the State of Washington

and tribal Taw enforcement (known as Oliphant vs. the

Suquamish Tribe) c]ear]f demonstrates the tendency of the
U.S. Courts to view triba}/state disputés through racist
misconceptions regarding the poTitica1 status of tribes.

Should a tribe be ailowed to arrest and convict ALL
lawbreakers within its own boundaries?

What principle of sovereign authority justifies the )
State of Washington's claim to jurisdiction over non-Indians
within the boundaries of a sovereign Indian nation?

Should the State of Washington likewise be forbidden
to arrest and try Indians who break the laws ouside of the
reservation boundariés?

To what extent can tribés exercise civil and criminal
jUrisdiction over people and property within their reserved
territories?

~ In reviewing the legal proceedings surrounding the 01i-
phant ruling, one can see how the U.S. Supreme_Couft still
has difficulty in separating legal and political realities
from the personal bias of its Jjudges. Traditionally, U.S.
Supreme Court rulings are considered to be the last word on

conflicts between governments within the U.S. federation.
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In the case of Oliphant, the ruling of the U.S. highest court
has actually created more problems than it solved. By letting
a white criminaT off the hook, the court has gone too far!

The U.S. court has shown whose side it is on. Now it is_time

for tribes to decide for themse]veé whether or not to accept

another federal action which is not in _the tribes' best int-

erest.

The Power of Jurisdiction

One of the cTearest'powers of any sovereign is the right
to assert Tegal jurisdiction. The jurisdiction of a nation
defines the legal and political powers which a government
possesses to fu1e its people and territory, including the
power to make and enforce laws, as we11 as the power to make
fina] Tegal interpretations when there are disagreements
among the people. The tribes which reside within the bound-
aries of Washington State today héve always been sovéreign.

At the time of contact with European culture, the Indian tribes
of North America had already established their own unique

forms of government and justice. Each tribal nation occupied
a traditional territory and possessed unquestionable jurisdic-
tion over the people living in or entering that territory.
Duking treaty-making, these tribes never specifically relin-

quished their power of enforcement over both Indian and non-
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Indian crimes within their tfeaty lands. Unfortunately, since
those treaties were signed, the United Statés and the State-
of Washington have engaged in numerous legal battles in U.S.
courts over the meanings of these treaties. U.S. laws and
courts have repeatedly confused and ignored the intentions

of the treaties. | ’ |

Acting on patently racist and ethnocentr{c assumptions,
the federal government has frequently treated the many unique
tribal nations as 1% they were one homogenous minbrity which
was able and willing to be callously assimilated into the
Anglo-American culture.. These actions continue today. Recent
federal and state court rulings have served to confuse.tribal
jurisdiction over law enforcement and the courts. Tribes
within the state are under increasing pressufe to bring their
1awrenforcemenf and court systems within jurisdictional rules
set by the U.S. and Washington State government. Because of
their failure to define their political relationship to these
other governments, tribes have often had to go along with -
rules established by the U.S.ngvernment.

Like so many of the 2,000 or more U.S. laws which per-
téin to Indians, the basis for the federal involvement in law
enforcement on sovereign tribal territories is founded upon
myth and misunderstandings. In efforts to expand {ts own
sovereign power, the U.S. govérnment has long discouraged
non-Indiané from recognizing triba]rsovereignty. A commissioner

for thé Bureau of Indian Affairs wrote in 1869 that the tribes
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"have been falsely impressed with the notion of national
'indepéndence. It is time that this idea should be dispelled
and the government should cease the cruel force of thus dealing
with its helpless and ignorant wérds.“ This was the begin-
ning of an era of BIA aw enforcement on tribal lands which
lasted until the 1950's and '60's (the U.S.'Terminat{on Policy
period). It made little difference to the federal government
that these supposedly "helpless and ignorant" nations of
people already had well-established systems of law enforcement
that had served tribal people for hundreds of years. The
100-year old U.S. federal governmentrarrogantTy assumed that
the lack of a formal Anglo-Eurcpean enforcement system in the
1,000-year old tribes was somehow proof-ﬁosiﬁive that they

" were primitive and lawless. Nothing could be further from

the truth.

Unfortuﬁately, this absurd notion of backward, primitive
and lawless Indians has suffered little federal examination
in the 100 years since that BIA assessment in 1869. In fact,
we see the same ¢u1tura11y-biased notions used as a founda-
tion for the 1978 U.S. Supreme Cburt ruling in Qliphant vs.

Suguamish Tribe, where the court bluntly asserts that the -

only proper law enforcement system is the U.S. Taw enforcement
system. In order to understand the current conditions regardihg
law enforcement on reservations, one must examine the most
critical influence on this case. It is important to study

the basic intent of this Supreme Court decision and the tribal

reaction to that decision.
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, Simp1y stated, Qliphant said that exercise of criminal
jurisdiction on the reéervation over non-Indians was "“incon-
sistent with the status” of tribes, meaning that the Court
felt that tribes had no sovereign right to enforce tribal
law over non-Indians. Most tribal .officials reacted to the
1978 Oliphant decision in much the same way they have reacted
to 200 years 6f U.S. court rulings and Congressional Teg-
jslation - they followed the U.S. Apparent]y,-tribes seldom
seriously consider the possibility that they once were inde-
pendent ﬁo1itica1 sovereigns, free from the control of another
nation's courts and laws. It is no Surprise, therefore, that
in the aftermath of Qliphant and subsequent rulings, the |
tribes are faced with a myriad of conflicts over law enforce-
| ment jurisdiction. At first, tribal leaders apparently did
not.comprehend the intentions or implications of 0liphant.

Was this ruling aimed only at criminal offenses? Were tribal
officials to be equai]y.power1ess if they sought to enforce
civil laws? Many tribes played it safe and chose to altogether
avoid arresting non-Indians on their reservétion. Others o
began recodifying their laws, turning criminal offenses into
civil matters in the hopes that Oliphant only applied to criminal
_ actions. ,

There can be 1ittle doubt about the damaging effect done
to tribal police forces'when they could nof enforce their laws

over non-Indians within reservation boundaries. As the following
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Chart shows (NON-INDIANS ON RESERVATIONS), Indians are actually
in a minority on-many reservations in washingtoniState. For
tribes like the Makah, Tulalips, or Yakima (where the non-Indian
population exceeds two-thirds df the total reservation
pdpu]ation), the power of Oliphant can be devastating. But
what is the power of Oliphant? " Such an outside court ruling
only has power if the tribes choose to go along with it. This
is.especiaTIy true jf tribé] governments'choose to interpret
the U.S. court ruling as a factor which diminishes both
crimina1.and ciyi] jurisdiction over non-Indians on the
reservation. Worse yet, the power of Qliphant can be dev-
astating if U.S. and state agencies do not respect'their own

court rulings.

NON-INDIANS ON RESERVATIONS///

yd
Reservation Non;iﬁﬁian Non-Indian % of
Population EQéUTation Population
Tulalip 352 71,329 79%
Makah 143\ 1,553 78%
Yakima 2,509 jf; 8,280 7%
Skokomish 1qﬁ’ﬂ 270 73y
Swinomish ;é34 399 65%
Lummi 651 901 58%

(This represents a sampling of the‘tribes in Washington
State; based on 1978 figures.)
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What Was Lost In O]fphant?

Perhaps the most surprising aspect of the Supreme Court's

1978 ruling on Oliphant vs. Suguamish Tribe is not the majority

opinion, whiéh runs twenty pages and clumsily'denies tribal
soVereignty - but, rather, the minority Opinion;'a precise
eighty-word statement by Justice Burger and Marshall. They
“uphold the tribe's full civil and criminal jurisdiction over
jts territory and ai] people within that territory. “In the
absence of affirmative withdrawal by tkeaty or statute", the
dissenting justices stéte, W(we are) in the view that Indian
tribes enjoy as a necessary aspect of their retained sover-
eignty the right to try and punish all persons who commit
" offenses against tribal law within the reservation”.

It is indéed surprising‘that a court which usually passes
judgement on very narrow items of contention should have a
dissenting opinion which acknowledges the broadest of powers

to the tribe. The case of Qliphant vs. Suquamish, nevertheless,

is a fairiy typical example of both inter-governmental conflict
and the ineffective "solutions" being offered. This conflict
involved criminal offenses committed by two non;Indians on

the Suquamish reservation in 1976. Mark Oliphant and David
Belgarde wére accused by the tribal police of speed-racing
through the reservation during a tribal celebration. The race
apparently ended when Belgarde aTTedged1y crashed into a

tribal police car. Charged by the police with "recklessly
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endangering another person” and injuring tribal property,
the two defendants protested that the Suquamish court had
no criminal jurisdiction over non-Indians on their reserva-
tion. In the two years following, both the U.S. District
Court for Western Washington and the Appeals Couft'denied |
the contention of Oliphant and Belgarde. Belgarde's case,
however, did not come to the Supreme Court in January, 1978
with'01iphéﬁt. The Supreme Court ruled 6-2 (one abstention)
on March 6, 1978 that the Suquamish tribe did, indeed, lack
non-Iindian criminal jurisdiction on their reservation. The
finality of the ruling, combined with other high and Tow
court rulings, signals a federal and state position that |
tribes lack both civil and criminal jurigdiction.
The majority opinion in Oliphant stated that fhe decision
. to reverse the lower court's rulings was based on four "facts":
1)-Froﬁ the earliest treafies, "it was assumed" that
tribes had no justice systems of their own and, hence,
had no jurisdiction over their lands unless Congress -
gave it to them;

2) Cdngressional actions - and inactions - in the 19th
and 20th centuries "seem" to indicate this belief;

3) A “presumption" is shared by Congress, the Executive
and Judicial branches that tribes have no power to
try non-Indians; and :

4) Because the tribes "submitted to the overrfding
sovereignty of the United States" in the original
treaties, they have lost the power to try non-Indians,
except when Congress gives its approval. -

~ Although the Supreme Court ruling refers at times to the

Treaty of Point Elliot (1855) - which is the treaty of the
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Suquamish tribe - the ruling quickly dismissed this treaty
as only one of several U.S./Tribal tréaties that somehow
are relevant to the question of jurisdiction for this tribe.
The blunt truth is that much of the Supreme Court's ruling
relies on all Indian treaties signed with the United States,
indiéating a racist assumption by the Supreme Court that one
tribe's solemn treaty is the same as another in court. Actu-
ally, it is éasy to see why the Supréme Court chose to ignore
the Suquamish Tribe's treaty and instead "pick and choose"
among othef treaties.l The court admits that the Treaty of
Point Elliot is "silent as to tribal juriédiction over non-
Indians". | |
Relying on treaties signed by other tribes and culturally
biased, racist BIA reports from the 1800's (the court refers
to this as,“historica].perspeétive"), the Supreme Court builds
the heart of the Oliphant illogic around what they call "un-
spoken assumptions“r. The basic "unspoken assumption" cited
by the Court is that the Suguamish Tribe - indeed any tribe -
possesses only that jurisdiction which the United States
government wants it to have. The lack of specific details
on reliﬁqufshed jurisdictional powers, says the court, is
assumed to mean that the tribes must not have those powers.
(The dissenting justices, however, felt that this same Tack
of detail ought not to be interpreted against the tribes.)
Using 19th century “historical perspective", the court ruled

that the tribes did not have "proper" enforcement systems of
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their own at the time of the treaties and, therefore, civil
and criminal jurisdiction were, and somehow stiil are, "in-
consistent with their status“ as defined by the United States.
Addihg insult to injury, this federal court then goes on to
justify its assertions by saying that they must be true be-
cause the rest of the federal system seems to agree with the
Supreme Court. How convenient.

Typical of so many other court decisions, from both high
and low benches throughout Washington State and the United
States, the 0liphant ruling denies the sovereign power of
tribes with a confusing series of home-grown assumptions and
historical myths. Stated simp]y,701ighantrseems to ssy "as
Tong as we cover our eyes, the power of tribes does not exist".

The question which the tribes must now debate is not

whether they have jurisdiction over the non-Indians but, rather,

whether the Supreme Court has jurisdiction over the tribes.i;

Who is Watching the Law-breakers?

In the aftermath of the 1978 decision, non-Indian law
~ enforcement agencies were slowrto fill the gap created by
the U.S. court. In many instances, the_Qap ts still there
and creates a dangerous vacuum of law enfotcement on reser-

vations. In an apparently naive understanding of crime on
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Indian reservations, the U.S. Supreme Court assumed that U.S.
'and state agencies were somehow willing to take on the re-
sponsibility for law enforcement over non- -Indians on reser-
vations. The truth has shown to be quite to the contrary.
No adequéte method exists in many federal and state courts
for the prosecution of non-Indians who commit crimes on'Indian
reservations. Because such non-tribal courts are usually

a long distance from the reservation community, théy are out
of touch with the reality of tribal 1ife and law enforcement
oroblems. The question which should be asked is: 1IF THE
TRIBE FEELS OBLIGED TO RESPECT THE SUPREME COURT'S RULING
AND THE STATE IS UNABLE OR UNWILLING TO FOLLOW THAT RULING,
THEN WHO IS WATCHING THE LAWBREAKERS? Apparently, no one is
" watching and the tribe will take the brunt of the crisis.

The most immediate effect of Oliphant was felt by tribal
police officers. Even in instances where tribal and non-tribal
police agencies part%cipated in cross-deputization programs,

' tribal-and non-Indian police officers are compelled to app-
roach their jobs from two different perspectives in the after-
math of Qliphant. Ideally, a police officer should approach
each arrest as objectively as possible, closely and féir]y

~ enforcing law without regard to age, sex or race. It can be
said that non-tribal police can still wofk within these guide-
lines, but the tribal police o?ficer is compelled to approach
each potential arrest with apprehension and subjectivity.

Is the offender a member of the tribe? Will the tribal officer
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and his tribe be taken into a U.S. court on the coattails of
0liphant if he makes an arrest? Is the offense serious
enough to outweigh all these fears? Not éurprfsingly, many
tribal police officers are frusirated and confused as they
attempt to fairly enforce tribal Taws with the unfair sword
of federal and state courts hanging over their heads.

0liphant and related éymptoms have also had a substan-
tial impact on the economies of tribal governments; Many
tribes have lost their pre-Oliphant fines which were collected
from non-Indian offenders. For those reservations with a
predominantly non-Indian population, the economic losses
were great. Even more frustrating than the loss of revenues,
however, is the fact that the law-breaking which produced
fines in the past hasn't disappeared on reservations. In fact,
in many reservations the number of non-Indian crimes have
increased dfamatica]?y over the past two years. State and
local non-Indian law enforcement agencies are reluctant to
waste'théir time collecting fines for mindr offenses which
were committed by their_citizens on often far-away reservations.
Thus, many tribes must watch a numbér of offenses go unen-
forced and unfined.

Another long-range economic impact resulting from 01i-
~phant is a trend towards decreased federal support for tribal
law enforcement program deve1bpment. The Supreme Court
ruling has irritated an already tenuous relationship between

the tribes and the federal government. For many tribes,
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soufcesrof funding for training and support of tribal police
were cut by their federal sources, apparently on the assumption
that the responsibilities of the tribal p61ice had decreased
and therefore their level of deVe]opment ought to decrease.

For larger tribes, (such as the Colville and Yakima), the
tribal contribution is substantial and almost enough to with-
stand the decrease in federal support.r But for many smaller
reservations with limited budgets, the decrease in law enforce-
ment funding is more deeply felt.

There has been an ongoing conflict between tribal and
non-tribal police regarding the quality of tribal law enforce-
ment. The tribal police are often criticized (even in the
Supreme Court decisions), -for having poor, substandard police
| agencies. The hypocrisy of, on the one hahd, ethnocentrically
gfiticizing trfbal police and, on the other hand, decreasing
federal funding to improve the quality of tribal law enforce-
ment serves on1y to éggravate the devastating effects of
Oliphant on tribal police efforts.

A1l of these factors have led to sefious attitude probléms
among tribal police, tribal courts and tribal populations on
Indian reservations in the State of Washington. Because of
the post-01iphant gap, many tribal law enforcement officers
have been under strong attack for not enforcing the law against
both Indian and non-Indian offenders. Tribal populations
have become upset and confused with their own tribal 1nstifu-

tions. How some tribes have attempted to solve some of these
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law énforcement.difficulties is discussed in case studies
later in this chapter. Many tribes have attempted to enter
into agreements with local non-tribal police agencies, but
before long-term solutions can be developed in law enforce-
ment, the tribes must firsf wrestle with the over§11 juris-
dictional relationships with the governments which surround
them, based on premises of tribal political sovereignty
which are in keeping with U.S. policies of self-determination

and self-government for the tribes.

Solutions That Aren't Really Solutions

As our previous analyses have shown, many of the law
.enforcement probiems experienced by tribes are really symptoms
of a much bigger problem - the lack of ‘a clear definition
of legal jurisdiction. Because thé tribes have not accurately
recognized this real problem, they are finding unrealistic
solutions to the problem's symptoms. The tribes have attempted
to temporarily plug the jurisdictional leaks with short-term
answers that aren't answers at all. In fact, these "solutions"
have caused more prob1ems than they have solved.

As an exémplé, a seeﬁing]y simple answer to the Oliphant
ruling was to merely shuffie the laws. Interpreted as narrdwly
as possible, Qliphant only denied criminal jurisdiction over

non-Indians, so the tribes thought that it was possible to
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avoid trouble by simply recodifying criminal laws - turning
a criminal offense into a civil offense and, in the process,
avoid the jurisdictional problems presented with Qliphant.
Unfortunately, this was a poor solution because it relied on
the thin assumption that state and federal courts would never
assert civil jurisdiction - but they have. Even worse, the
recodification of tribal laws by the tribes in order to dodge
non—triba} rulings is an act of retreat, throwing serious
doubt on the credibility of triba]*institutions as independent
bodies. If a ruling by the United States can causé a tribe
to shuffle its own laws into confusion, then where will the
tribe draw the line after the next ruling? The "law shuffle”
is more of a problem than a solution. ‘

The most common answer to the law enforcement problem
. ‘has been thg notion of cross-deputization. This solution
comes in many varieties, varying from reservation to reser-
vation as a result o% the tribe's fe1ationsh1p with Tocal
agencies; Typically, a tribal law agency will enter into
an agreement with a county or state 1aﬁ agency that establishes
a cross-commission of officers in order to “"mutuaily aid"
| law enforcement. This kind of agreement then allows a tribal
officer to arrest non-Indians on the reservation because that
officer is a recognized agent on both sides of the reservation
line. Unfortunately, some state or county agencies won't

even enter into these agreements because they feel that the
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tribal officers are poorly trained. This assertion is not

based on any fact. Tribal police musf not only complete

rigorous federal training in Utah, but they also parti-

cipate in local training programs whenever possible. Ironically,
many tribes are denied access to these local non-tribal

training programs and then they are later judged "unfit" by

the very standards of these programs - a "no win" situation

for the tribal officers.

But cross-deputization still doesn't answer the nagging
jurisdictional problems of the reservation. Once an arrest
has been made, for examp]e, a tribal officer must deliver a
non-tribal offender to the non-tribal agency. The tribe im-
mediately loses the all-important power to try and punish the
offender by the rules (and within the boundaries) of the
community. A move crucial flaw with the cross-deputization
"solution", however, is that these arrangements are often
based on pefsonal fr%endships and not agreed-upon legal prin-
ciples. In many cases, then, a tribe's policing ability is
on shaky Qround, dependent upon a favorable political climate
in the surrounding governments. These programs may appear
attractive now, but the Tong-run possibility of a change of
personnel or personal argument could render an entire police
“force useless. In the end, a tribe can only stand to lose
from the political effects of cross-deputization. As a sov-
ereign nation, a tribe is giving away crucial jurisdictional

power to non-tribal agencies in these agreements.
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[SympTOM TWO ]

Environmental & Natural Resources: Tribal Rights to Protect Their Qwn

Tribal people have always lived in close harmony with
their natural surroundings. Thé forests, Tands and streams
once provided all that was necessary for-survi?a]. There
seemed to be a Timitless supply of everything and the tribes
of Washington were once among the wealthiest and most contented
peoples of the ﬁofld._ At first, tribes were not concerned
about the coming of the white man to their lands. There was
more than enough to go around. But things have changéd a
lot since then. In the last 100 years, triba1 forests have
fallen victim to the overconsumptive appetite of the white
man's axes. Under Bureau of Indian Affairs management, giant
logging companies leased timber rights on tribal lands and
clear-cut millions of acres of precious cedar, spruce, hemlock
and douglas. fir. Mountains of slash and logging debris scar
the once flourishing forests of tribal people.

With each advance of the white man's technoIOQy,.the
tribal way of life suffered. With the development of auto-
mated canning and food processing techniques, the whites be-
came interested-in:the salmon which fiI]ed the streams and
waterways. Their commercial fishing_enterprises soon threat-
ened_not only to weaken tribal economies, but actually began

‘to threaten the very existence of many species of salmon.
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To compound the problem, the development of hydro-electric
dams for power blocked the migratory routes of many other
salmon and they were unable to spawn as they did for centuries.
State fisheries and game officiéls soon began to realize
that the salmon were indeed diséppearing; but rather than
halt the overfishing of. the white man's commercial fleets,
the state went after the tribes instead. State fisheries
officials routine1y'harassed tribal fisherman and‘tried to
keep them away from "their usual and accustomed fishing
grounds”, in direct violation of treaty provisions. These
abuses continued unchecked for years and little was done
about the problem until the treaty tribes teamed up with the
United States government in a lawsuit against the State of

Washington {U.S. vs. Washington). That was 12 years ago.

In 1979, the U.S. Supreme Court upheld Judge Boldt's decision
_to.recognizé the right of tribes to harvest 50 percent of

the salmon and to preserve their rights "to fish in usual and
accustomed places”.

With Phase One of the decision going in faﬁor of the
tribes, the State of Washington stepped up its efforts to
challenge the tribes in'Phase Two of the Boldt case. The
‘state immediately raised the question of whether or not the
tribe's share of the salmon should include state-bred hatchery
fish. In addition the tribes sought authority to protect
themselves from the environmenté] abuses which threaten salmon
runs. In September, 1980, Judge William H. Orrick of the
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U.S. Ninth D{strict Court found in the tribes' favor on both
disputed issues. The State of Washington had claimed rights
of ownership of hatchery fish; hOwéver, Judge Orrick ruled
that the Supreme Court "has flatly rejected the notion that

a state owns fish swimming in its waters”. The court ruled
that such fishfmust be included in the tribes' 50-50 share

of the salmon as directed in Phase One because all hatchery-
bred fish (including tribal, state, federal and private
hatcheries) are planted to replenish wild fish stocks. Fur-
thermore, Judge Orrick ruled that the treaties oblige both
the state and federal governments “tp refrain from degrading
the fish habitat to an extent that would deprive the tribes
of their moderate living needs". This, in effect, means that
* the tribes have an unconditional right to determine if state
‘and/or federal actions have harmed the fisheries and to seek
corrective abtion when the habitat of the salmon is threatened.
This ruling by the U;S. District Court has raised the hopes.
of tribes who éeek to exercise their soyereign powers over

the environment on and near their reservations.

" 'The Boldt Decision Relates to More Than Fish

Yet, it is anticipated that Judge Orrick's ruling on
Phase Two will be appealed by the State of Washington and

that such an appeal will take up to two more years to reach
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a conclusion in the Supreme Court. It is important to note
that in both Phase One and Phase Two of this landmark decision;
treaty obligation and rights were the central issue. A treaty”
is {and always has been) an agreement between two sovereign
nations. The ruTings clearly acknowledge that the treaties
are in fulil force. For tribes who wish to protect their en-
vironment and natural resources, this decision reinforces
their historic c1aim-to authority ovér these matfers. The

- legal and political principle that the tribes must be the
Judge owahether or not the environment has been damaged

has to do with a Tot more than fish.

Tribes throughout the state have become concerned about
such things as forestry practices, nuclear contamination of
tribal lands and waterways, air pollution, sewage and waste
problems and water supplies. In all of these areas, tribes
are seeking to join with the State of Washington and the
United Staﬁes government to seek solutions to complex legal
environméntaT conflicts. To sort these matters out will take
an even greater effort to work in harmony to protect the en-
vironment and natural resources of the entire regioﬁ. The
* fishing controversy has taken over 12 years in the courts
_and no fina] decision has been reached. Meanwhile, environ-
mental degradation caused by non-Indians within.the vicinify
of Indian reservations is likely to continue unless alterna-
tive solutions to litigation are found and developed. The

4.S. and the state of Washington have only to gain by supporting
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tribal efforts to protect their own environment and by
acknowledging tribal authorities in these areas.

Closely related to the fishing question is the matter
df tribal water rights. To tribes in the arid lands of
Eastern Washington, the right to control and allocate water
on and near théir reservations is perhaps the single most
critical issue of conflict between tribal, state and federal
authorities. In a 1908 U.S. Supreme Court ruling, known as

the Winters Decision, tribal rights to control water on and

adjacent.to reservatians was firmly upheld. But court cases
involving tribes and their wéter rights still fill the dockets
of many courts within the State of Washington. B
Recent population and agricultural growth in Eastern
Washington have brought attenfion to the water rights on or
adjacent to the Spokane, Colville and Yakima Indian reserva-
tions. The legalities of water rights disputes have so bogged
down in the courts that less than 10 percent of the private
and Indian claims to water have been adjudicated. According
“to some sources, both the Yakima Indian Nation and the state
attorney general recently acknowledged that litigation was
not only too slow and costly as a method of resolving water
_ rights conflicts, but it was also true that the inconsistent
nature of recent court decisions makes 1itigation risky for
both of them.
At the federal level, the Carter administration encouraged

Indians to guantify their water needs. The President promised
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to support Indian water rights in the courts, but urged the
tribes and the states to negofiate settlements, if possible,
because of the lengthiness of court procedures. The Bureau
 of Indian Affairs, in fulfilling its trust responsibility to
tribes, has often faced strong opposition from other federal
agencies who seek to control water resources for energy,

| ‘irrigation and development. Indeed, although water rights
disputes have plagued the BIA and the tribes for a long time,
the BIA has never developed a policy to deal with the prob]em.
- At the core of the dilemma within the federal government it-
self is the misconception that Ihdian lands are the §ame as
public lands in the United States. Indian lands are lands
held in trust by the federal government. The tribes, not

the federaT government, own the land, and most federal officials
agree that the federally reserved water rights for public
lands do not apply to Indian lands.

It is here thaﬁ the political status question becomes
apparent. The courts, the federal government and the states
have long discussed the questions of water rights in terms
of land ownership. As self-governing bodies, Indian tribes
need not own all of the lands over which their sovereign

authority extends. In recent years, a federal court case

known as Walton vs. the Colville Confederated Tribes raised
the question of land ownership and tribal jurisdiction over
water within the reservation boundaries. In this case, and

most other cases involving non-Indian landowners within the
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boundaries of Indian reservations, the courts along with
federal and state water authorities have attempted to define

Indian water rights in terms of individual land ownership.

Avoiding the Political Question

It €s'obvious that both the federal government and the
states have avoided the political status question. Indeed,
U.S. citizens who own land within the jurisdiction of federal
public lands (Buréau of Land Management, Bureau of Reclaimation,
etc.) and owners of land within state boundaries are éubject
to those respective federal and state authorities.  However,

" for some reason, both state and federal courts have often
failed to acknowledge tribal sovereign authority over all
lands within their boundaries when it comes to the allocation
of water. In fact, fn exercising its trﬁst respensibility

to tribes, the federal government has created a situation on
reservations whiéh-causes severe problems for tribes who seek
to become fully self-governing. That so many of the actions
taken in the bast,were done completely without the partici-

_ pation of tribal officials is proof enough that the impositions
of federal and state authorities in the arena of water rights
have been contrary to the Winters Doctrine which established
clearly that tribes maintain all sovereign powers which they

did not specifically surrender or transfer to the federal
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government in their treaties.

Many tribes have actually attempfed to adopt and enforce
water ordinances of their own. However, because of the one-
sided agreements with the federal governnment, such tfiba1
laws have been subject to the approval of the Secretary of
the Interior. In the early 1970's, the Shoshone-Bannock
tribes in Idaho attempted to have their own water ordinances
approved. Their request.was subsequently denied by the
Secretary of the Interior. In addition, the Sécretary ordered
all BIA 6fficials to disapprove any tribal water ordinances
until an ultimate decisionrregarding federal policies within
the Department of Interior was reached. The tribes afe still
waiting.

In a BIA memorandum dated January, 1976, the Bureau |
pledged "to continue the initiative and support in‘the pro-
tection of Indian water rights through the development of
basic resources inventory data, pursuing water rights 1iti-
- gation efforts and assisting in planning for the future. A
very basic need is to come to grips with future water manage-
ment on and adjacent to Indian reservation lands. A vacuum
exists because the Secretary has not issued regulations gov-
erning trust land waters, although efforts to accomblish this
have been going on for years ... A Departmental decision on
Indian water resources management and follow-up action is
desparately needed, both to provide the Bureau with a firm

policy and to aveid conflict (because of no action) with tribal
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governments in the future.“

Tribes throughout the United States actually retain full
sovefeign authority over water rights because none of the
treaties ever granted such authority to the federal govérnment.
If the tribes involved in water rights disputes were dealt
‘with as political equals with federal and state authorities
who also seek to allocate water resources, the disputes could
be handled'expeditiods1y by tribal authorities within the
boundaries bf Indian reservations. For the tribes to suffer
while awéitihg federal and/or state court decisions would not
be necessary if tribes themselves enacted and enforced their
own water ordinances within their own reservations. dnly by
asserting their full sovereign power and right to self-gov-
~ ernment can the tribesrhppe to preserve the water rights which
are so critical for their survival. The dismal truth of the
matter is that, even though the BIA and the courts have long
'supported tribal water r{ghts, the tribés themselves have
often been excluded from participation in the formation of
laws and po]icies which ultimately affect their water, lands
and people. No discussion of the water rights issue would

be complete without a mention of the Arizona vs. California

_ cases involving tribes on the Colorado River. For the 25
years or mdre of 1itigation which ultimately ended in the
tribes’ favor, waters from the Colorado River were (and con-
tinue to be) channelled into the large urban centers of Arizoné
and Southern California. By the time the tribes won their

case in court, the ground waters and available river water
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were virtually depleted and there was no water left 1o control.
Only recently have Arizona tribes-beguﬁ to benefit from new
federal irrigation projects. Past projects (such as the Central
Arizona Project), although supposedly to help Indians. as well’
as non-Indian farmers in Arizoma, actually seldom included
tribal lands.

For many years, tribal leaders throughout the United
States have resisted attempts to quantify their wafer rights.
In the 1980's and coming decades, tribes will have to discover
ways to wean themselves from federal controls of sovereign
tribal powers. In the case of water rights, this probably
means that tribes must continue to work in the arena of 1nter-‘
governmental mechanisms for resolving conflicts over the

“allocation of waters. If the tribes are to protect the inter-

ests of their people, then they must be free to act as fully

self-governing political bodies without having to go to the

federal government for approval and without asking the United

States courts to over and over again uphold their basic inher-

ent sQvereign powers.
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{'SYMPTOM THREE |

 Taxation: A Key To Tribal Autonomy'

In sharp contrast to the LAW & ORDER and ENVIRONMENT symptoms
which have been previously described in this section, the

symptom of Taxation: A Key To Tribal Autohomy illustrates a

need for preventative medicine as opposed to the curing of
specific tribal/state government ills. This is because most:
of the conflicts regarding taxation are attributable to tribal
unwi]]ingness to assert their sovereign jurisdiction in the
area of taxation. In the'vacuum of tribal government inaction
regarding the imposition of taxes of their own, the state has
recently attempted to impose sales taxes, business and occupations
taxes and property taxes within reservation boundaries. To
effectively prevent the state governmént from pre-empting tribal
taxation authority, a tribe should consider what taxes it wants
to impose and provide‘a tribal court system and tax administration
so that the tribe's assertion of taxatioﬁ jurisdiction wil be
jmmune from attacks in non-Indian courts.

Tribes across the continent have been contending with -
| increased efforts by states to impose taxes withih tribal boundaries.
Faced with growing bureaucracies and shrinking budgets, statés,
such as Washington, have set their sights on tribes as an easy
target to get additional tax money. Previously, the states

honored exemption of tribal revenues from taxation in keeping
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with the trust status of tribal lands. However, states are now
claiming authority to tax retail businesses which are located : : |
on reservations (especially transactions involving non-Indians). ' |
. The racial arguments for distinguishing between non-Indans and o
Indians in the arena of taxation completely disregard the
political status of tribal gbvernment and tribal citizenship.
Taxation is a privilege of sovereignty, not race. Tribes who
wish to exercise their powers to tax can do so because of this
political reality. This means, tribes alone should ultimately
decide what taxes are appropriate for all persons, non-Indian |
and Indian aTiké, within reservation boundaries.
A number of ]aWsuits.have been filed by tribes in Washington
during recent years over questions of taxation. The American
Indian Policy Reviéw Commission Task Force Report Four explains
the situation thusly:
"For the State of Washington, two issues emerge: (1) How

~to collect taxes from non-Indian purchasers from on-reservation

retailers and (2) thé competitive advantage which may acrue to
‘on:reservation retailers from being beyohd the reach-df State
sales taxes. The favorite example used by the State of Washington
....4s lost revenﬁes from cigarette sales on reservationé estimate&
at from $8 million to $9.5 million. State officials also estimate
loss of revenues from cigarette sales on military reservations
within the State in excess of $8 million. The State has not
takeh'any legal action against the Defense Department over that
loss, although they claim to be negotiating. Likewise, whére
Washington residents make purchases in Oregon, which has no
sales tax, there are significant Tosses of revenues which the

-59-



State of Washington has done little about. The fair conclusion
is that the Indians are the prime chus." o
The logical fallacy in the state's efforts to impose taxes

upon sales to non-Indains within the boundaries of Indian
reservations is easily seen. Certainly the state has not been
able to extend its taxation authority into other states or
countries (i.e. Oregon, Idaho or Canada) where its citizens
make purchases to avoid sales taxes. If the state is not
allowed to impose a tax in QOregon, it should also be barred from
imposing any taxes whatsoever withih the jurisdiction of tribal
govefnments. For the State of Washington to claim a loss of
revenues from sources which do not fall under its jurisdiction -
would seem ludicrous if it tried to get tax money from Qregon,
I&aho or Canada. But because the sdvereigﬁ tribes are so small
in size, the state see's their jurisdictional boundaries as
penetrable. It is a clear case of one sovefeign government
attempting to bully {nother one. Thus far, therstate has been
'fruétrated by U.S. court decisions which affirm tribal exemptions
from either imposing a tax of their own 6r finding themselves
subject to state taxation.

~ This jurisdictional dispute is at the core of tribal effortsr
to function as self-governing entities. If the tribes are
not somehow protected from encroachments by state taxation
- authorities within tribal boundaries, potential revenues to
provide for the needs of tribal people will be seriously jeopar-
dized. The AIPRC Task Force report also noted that much of
the tribes' revenues come from federal govefnment sources.
Certain types of income are taxed by the federal government among
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Indian populations. According to the AIPRC, "In resolving questions

concerning the extent of federal tax jurisdiction over Indians

and Indian property, it is generally accepted that federal tax |
statutes apply to Indians and Indian property unless such taxation
is inconsisteht with specific rights reserved either by treaty

or federal statue."

Most Washington tribes have béen reluctant to develop for-
malized taxes of their own. (One notable exception is the Quileute
tribe which has maintained.a tribal taxing program since the
1920's}. Some writers say that tribal failures to'tax within
their boundaries is caused by the uncertainty regarding sovereign
authority of tribes to tax. Actually, tribes in thé Pacific
Northwest have been imposing a unique form of tribal tax for

‘centuries. Tribal economies in this region have long practiced
a method of wealth distribution called a "potlatch". For those
fribes who continue a pot]atch tradition, the notion of tribal
taxation takes on a different quality. In fact, potlatches can
be viewed as a form of tribal takation. This is because all
tribal membersrare 6b1iged to participaté and contribute gifts
at yarious rites and occasions (i.e. births, marriages, etc.)

As a form of taxatfon, the potlatch is among other things a

‘means of spreading the wealth among those who need it. The
notion of using a tax to redistribute wealth among the people is
a characteristic of the tribes which is perp]exing td non-

“Indian gbvernments, Tribes routinely share revenues from tribal

business enterprise and tribal government land-leases. Rather
than using taxation to build ]arge, complex bureaucracies, tribes

- frquently share their excess revenues on a per capita basis to |
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all tribal members. For outside governments to attempt to
define the purpose and structure of tribal -taxation methods
is tantamount to a denial of tribal rights to exercise free
wi]T and self-government.

The power to tax or not to tax is essential to the development
of effective self-sufficient tribal governments'and economies.
If the tribes in Washington are to ward off state attempts to
tax within tribal jurisdiction, the fundamental political sfatus
problem must first be resolved. If tribes choose to stand firm
in their inherent aboriginal sovereignty, the State will be .
f0ncédyto find other sources of tax revenues. As tribes continue
tec develop full self-governing capabilities, it is possib]é
they ultimately W111 have to'consiQer additional taxes of their
o&n“making.r It may become necessary to forma1iie tribal pot-
~ tatch philosohpies and cuﬁtoms of sharing wealth in ordef to
prevent the state from pre-emting tfibal taxation powers.

In a paper "Taxaﬁion by Indian Tribes", Tom P. Schloser
notes, "If a tribe wants fo-impose taxes, it should examine its
own constitution to determine whether orAnot it indeed has the
power to tax. The tribal government should also determine its
revenue needs and sources of revenue on the reservation. The
council should then consider the types of taxes available, the i
effects of those taxes--positive and negative--oh the tribal
people, aﬁd the characteristics which are desirable in choosing
a iaxing ordinance..."

Tribal taxation authority is a vital key to the autonomy

of all self-governing tribes. The challenges to tribal powers

to tax can best be resolved at a mutual negotiating table with .
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tribal, federal and state governments, not in U.S. courts.

A simple, straightforward tri-lateral agreement regarding tribal

taxation authority would effectively put an end to costly

litigation in this area so that attorneys fees and court costs

will no longer drain both tribal and state revenues.
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